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w^jgsmxmm  jasTici  i^jiia  Baivm©  tm  opiiiiois  of  ms  court* 

After  filing  our  opinion  in  this  eaus«,  widch  w&s  bar* 
consolidated  with  catt»e  Mii»b«r  40535*  defendant  j>re»©nte4  a 
petition  for  rehonrlxtt*     I'Ubsoqaently  otl^r  cowasal  K>v®oi  to 
Interwno  as  i^cuj  saslifi..     Tbe  petition  for  r«liBariiig  wa« 
allowed,  aotmsdl  had  leavo  to  iiit®rveiie  «@  JiliiSiii,  <?ytoi.  ^^ 
to  filo  tlMBlr  s«p«rate  terlef .     Ihe  3tat«  tliereupon  fiX»4  lt« 
anviwr  to  tb«  i>etltloit  for  rolisariiii, 

Tli»  cfetts®  orlg;lmilly  c«jw  to  tta  m^oB  &  conaaon  Uw  record 
ahOTslnjg  that  Jmly  6,  1925«  defoadant  wes  tri®4  and  convi^-jt^d  ia^.^- 
ttio  mmlcipal    ourt  aa  tbe  keeper  of  a  bona*  of  til  faao  and  wa« 
fined  $5  and  costs;  that  both  th«  fia©  and  ooists  war®  paid  toy 
Mat  that  subsoqitontly,  Joptottbor  23,  I925,  lao  was  again  tri@d 
and  ccasvicted  on  lnfoi*a£ition  In  tJio  Munlolpal  eottrt  &»  a  l^«p«r 
of  a  homsa  of  ill  fajaa,  and  w&s  s@nt«na@d  to  tha  homse  of 
correction  for  thirty  days,  which  santaaca  h®  s@rv@d  in  aciord- 
anco  with  the  coart's  ord@rj   Ui»t  aowi  twaiva  yaara  ^fter  thaaa 
two  convictions  he  filed  a  petition  in  tJi®  nature  of  a  writ  of 
error  coram  nobia  in  «&ch  caaa.     fl»  petitions  war®  identical 
and  aUagad  in  smbstanee  that  whan  arralgnad  on  the  ch&rfos  la 
the   Aonlcipal  court  in  I925  he  antared  plaas  of  "not  guilty"} 
that  '•fearing  the   jonsequeneas  of  eonvlctlCBft  [patltionerj  att»avpt9d 
to  prevail  apon  o«a  lagana  Eoblnson  to  appear  as  a  «ltnass  on  his 
feahalf ,  but  was  informed  that  th«  said  8tt«en«  Robinson  had  baaa 
throatanad  with  i^sical  injory  and  haras  in  tha  event  ha  failad  to 
loava  tiiO  jurisdiction  of  this  court  until  such  tl»a  as  tha  caaa 
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w«»  &iflpos«d  of  «^*«  %iid  that  a&id  Fioblnsoa  n&s  e6«i*««d  iAt«  leaTliic 
th«  jj^orisdiation  of  tha  c«»irt  and  did  not  appeiir  at  a  idtBiifts  la 
behyalf  of  p9titioii«r||  and  as  a  r9@aXt  Uu^roof  tii«  finding  of  gollty 

waa  ent«tred  &£«..last  thia  i^tltlonar  <^*'  a^  tliat  by  reason  of  ti» 
f@iir  lnistill»d  In  ih®  mlml  of  m.14,  vilttmsM  by  t]iir«ata  of  TiolanM 
s»i  his  cons9qii<ifiit  fmiXure  to  testify^  tMs  p«titionftr  was  by  diuroas 
aM  not  by  reason  of  lany  n^glifoiiisff  or  e&rolftaantsjsi  on  his  o«b; 
bahalff  dtprlvsd  of  his  d^foaao  to  thai  eoiu't^  ***  &M  th&%  Um 
t«itlnei3y  of  s&ld  «lt»»sa^  f^mm  Ixobinaony  if  $X^%n  at  tha  trial 
of  ths  abov®  camso,  would  lyavo  c«M®|)l«t<ily  <s.xon#rat®«i  tlb»  p«?tltlon®r 
of  fiE^  guilt,  ***  audi  that  if  ti»  f^cts  i«ir«  iia<;tfs  ktiOMi  lo  tli®  a&id 
trial  judgo  by  tMs  wlUwss  at  Urn  tlum  of  said  trial,  this  would 
hAV9  itroTontod  t^  JmtpM^nt  of  guilty  fron  hmim  antor^^  in  aaid 
oaiUNi**      dfif«fid&nt  fujftlitr  alletod  tliat  wiUsusut  tmlt  q»  n&gligeneo 
on  Ma  part  he  Md  l>#^n  sotitiimiilly,  sin0<&  tlus  tism  of  tl^  comric** 
ti<m,  \md9r  diaability  frc«a  pr«»«atiai;  t^  B.i&rmmn%iomfi.  t%cts  of 
hisi  d@f#na«  by  r^&sen.  of  tlie  cemti^ea^d  op^r&tlon  of  4%ir#s8  upon  hla 
nitiioss,  Hobiason,  aad  BobimaoxvH  abaoina®  from  itm  juriMiotiozi  of 
%km  eoiort,  btit  that  t^m  diaabiliti@a  had  t<irKiiut@d  by  r^&skQm.  of 
Vm  x^xvtffn  of  fiOl^imNosi,  whoso  affidavit  uon£<^rnlBg  tJm  fficte  was 
attach®^  to  tb»  potitioa  as  an  exhibit |  and  p«titioii^r  so^ht  by 
roai^m  of  ths  allegatic^as  ooat&imad  in  tlm  petition  and  Robinson's 
affidavit  to  avoid  t^  effect  of  tht  fivo  f^mr  jstatiitory  provision 
for  flliBg  writs  of  this  nstare. 

Iho  ^tato  fil(Nl  sistions  to  dlssaiss  oaeh  of  the  petitions^ 
allogins  in  aabstaneo  the  bar  of  tlw  statat»  of  littiti>tiona|  that 
dofendant  «&s  not  ppovsntod  froa  pras^E'tini:  the  facts  &ll«ged  in 
his  petition  t«  the  eo^urt  at  the  tii^  of  Um  trial,  either  by 
durtsss,  fraud,  ex0usabl<!»  oiisiaJfie  or  ignoraneaf  that  tJm  petitions 
did  not  Ktatei  facts,  bat  a@i-«  ooncliuiionsj  that  the  facts  aliased 
by  petitioner  were  kno^n  to  him  at  the  tiae  of  the  trials,  but 
through  his  ovn  carelessness  or  negli^enee  vere  not  presented  to 
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th<»  c<»irt}  that  the  alX«g«d  facts  vtre  insufficient  te  glTS  tht 
«0iirt  ;fac'i5<li:tion  in  either  of  these  cases;  aM  thiit  no  action 
«ss  taken  within  the  statutory  pariod  of  five  years. 

&e  held  in  imr  original  opinion  that  undar  the  pIaIa 
lsngaa#e  of  the  statute  the  petitioner  hijaiself  seist  be  under  duress 
frcan  thrests  suade  against  hla  personally,  and  that  sinee  there  mnre 
no  allegations  in  eith«.»r  petition  that  anyone  h&d  three tened  Anton, 
end  that  sinoe  upon  the  showliig  tm^®  he  had  been  £>t  liberty  at  B:ajr 
timm  within  ths  five  years  allonNtd  by  the  statute  to  bring  these 
iiroaeadings  and  seek  a  new  trial,  but  hftd  failed  to  do  so,  the 
statute  becaae  operative  a^ainr^t  him,     ^e  also  held  that  the  essen- 
tial allegations  of  the  petitions  were  sMore  eonelusions  of  the  peti'- 
tionari  timt  no  av#rs^nts  were  ttade  as  to  lAukt  H«»blnson  would  have 
testified  to  as  supportini:  the  defense  whioh  Anton  tl^n  interposed 
in  both  oases,  and  that  Umrm  was  no  cert&lnty  that  the  court  mtuld 
liave  believed  Robinson's  testioony  If  iie  liad  testified.       e  fto'ther 
found  that  frosi  the  allegations  of  the  petitions  it  i%ppear#d  that 
Hoblnson  was  in  eourt,  and,  prestinably,  if  ABtoxk  had  oalled  tim 
court's  attention  to  the  fact  that  he  was  hesiti^nt  or  had  refused  to 
testify  because  of  thre&ts  aade  by  third  persons,  the  c:our't  could        j 
have  ealled    obinson  &s  its  own  witness  and  elicited  fioB  him  sueh 
facts  &»  might  have  enlightened  the  court  up<m  the  icerits  of  the 
eattsos  on  he^  ring*     we  were  also  of  opinion  that  the  allegations  of 
the  petitions  did  i«>t  bring  vnton  *ithin  the  cl&ss  of  casos  ©oa-  ' 

tffiSipXated  to  aff^^  relief  by  motion  in  the  nature  of  the  writ  of         | 
error  cpvt^  nobis,  and  that  ^ay  rights  which  Anton  «ay  have  bad  were 
effectually  barred  by  the  statute* 

Iwo  decisions,  net  heretofore  cited,  are  ctj-lled  to  our  atten-j 
Uon  by  the  ft^aus  curiae .  and  argued  extensively.  In  one  of  these, 
S^l^  Tt  pUUm^f  -202  Ind,  397,  17*  'i*  k.  8d8,  the  relator  filed 
his  verlfietl  eoapl&int  asking  that  a  writ  of  mandate  issue  out  of 
tfew  3!o:prmM  Court  of  Indi&na  ooonanding  and  directing  the  defendants 
in  their  official  capadUes  respecUvely  to  allow  him  to  file  in  the 
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Criffiiiml  c«irt  of  hsJm  county  la  tltet  »tat«  hla  verified  petition 
for  a  writ  ©f  wroj*  eoraa  KObls,     fiM  writ  of  asandate  w®8  Isisood  *jr 

tbft  ^apr@!m@  coort  arid  a&d@  permanent  itlthout  opinion,     r»nliMi{|U6ntl7 
dofftfidants  filed  a  petition  for  a  reh«urli2g«  inaisti&s  that  tki 
Sttpres^  court  had  orred  in  holdlac  that  r«l&t©r  w&»  enJitXed  to  filo 
hl»  petition  for  a  writ  of  error  eorais  y^big,  in  t^  Criminal  coort 
of  Lake  dounty^  miitd  in  maklaf  tho  it^it  of  M&tid«ite  pofmauQAnt*    'Ebis 
raised  quastionii  £tiS  to  tlui  pradtla®  appUc&ble  to  petitions  of  Ui&t 
chsiTmetar  ia  Iiadlana  and  &l«o  a©  to  ooliat«ral  qiwstloas  affeetiag 
th«  grsuating  of  ths  «rit»  esp<^cl&lly  sts  rel^  ting  to  a  now  tri&l«  and 
th«  aupr^RO  Coart  of  Xndl&im  w&a  of  opinion  Umt  in  visw  of  tlio  | 

Importanco  of  elarifylag  tHoso  points  tJae  decialon  on  th®  petition 
for  r<ih€arliis  should  t^o  aac:os^ani<^d  by  an  opiition.     as  «  r^mLt  of 
tht  proeoedings,  tli®  eoart  p@naltt®d  a  juagaeyat  land  sontonoo  which 
had  1&«<Ma  fully  ©xeoutod  to  b#  @xpung*^4  from  th®  record  mid^r  a  p®tit.l©r 
for  a  writ  of  orror  SMM.  MkiM.  aad  a  now  trial  to  he  granted  to  tbo 

dofendant.     'ihs  obvious  poi'pose  of  the  proctsaing  wis  to  oloar  dofoad- 

i 

arit^s  aaaic)  and  reput^r^tion  by  ro&son  of  tht  s«nt<senoo  th^t  had  ^^en  I 

ent«r#d  against  hiB«  so  as  to  prevent  his  deporUition  by  tho  fed«ral 
gov©rBBOnt,  Ths  mi^m  ga^^^M  «^©ed«  tha/fc  ti«i  combor  law  appUcablo  , 
to  a  %rit  of  orror  eoraa  aoihi^  pr€V&il«d  in  Indiana  whsn  Wm  ^^4  AMllPf W  i 
oaso  «as  dt-oidod^  and  thstt  i»Bi«r  tha  oomnon  law  tho  granting  of  a  writ^ 
of  error  CQr&m.  nobis  wms  not  barred  by  'tho  statute  of  iiadtations.  tbm  ^ 
law  in  Illinois  is  otherwise,  fho  statute  in  this  stato,  as  set  forth. 
In  our  original  opinion,  abolished  the  writ  of  error  fior&ia  mMiJBL$  «nd 

provides  in  Hem  thereof  that  all  errors  in  faet  coeBaitted  in  the  pro- 

I 
ceedings  of  a^jr  c<mrt  of  record  aay  be  corrected  by  the  aourt  "ttpon 

Botieaa.  in  exiting,  ssade  at  mny  tiaw  within  five  years  after  tho 

renditloTi  of  final  judpient  In  the  case."     The  allegations  by  >5hich 

Anton  sought  to  avoid  the. five  year  statutory  iisiitJutlon  were  held 

by  us  to  have  been  insufficient  and  obnoxious  to  the  aotion  made  by 

the  state  to  strike  tJie  petiti<m.     There  is  XiOthin&  in  the  Indiana 
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decision  to  Indicate  that  th«  petltlmi  th$r«  filed  was  consid«r<Ml 
by  ti:^  court  to  uo  Insiif  riclent  or  dofectlTO^  wh«r«&a  in  Uko  e«8« 
ftt  bAP  »•  origlnelly  held  that  hnton*»  petition  wbs  ole^rly  insiiffi- 
eiest  &£ui  that  the  court  should  hero  allowed  the  state's  motion  to 
strilm  and  we  adhere  to  that  eoaclusloxi* 

Likewise^  in  the  Ijissachusetts  ease  Marphy  v>  Coaiaonvtfealthp 
174  Mass,  369*  5*  K.  S«  860,  also  cited  by  the  ^ca^  SSSXsSU  *^ 
coart  permitted  a  judp»»nt  and  aenteiiee  i^leh  had  been  fall/  exeeutei 
to  be  expunged  freai  the  r<?eord  under  a  petition  for  &  «rit  of  error 
SSStSk  BQblf  and  a  new  trial  to  be  granted  to  defendant.     For  aoght 
^lat  appears  in  that  deolsion^  im  m&y  well  assus^  that  tt^e  petition 
for  a  vrit  of  error  corajB  nobis  mado  a  sufficient  showing  and  justi* 
fled  &  retrial.     XJtuBmr  the  ccaiclusiona  re  ch@d  by  u£  in  oar  original 
opinion  nsitlier  of  these  decisions  trould  effect  the  result  atlalned* 

Upott  due  and  carefixl  consider ^ition  of  the  petition  for  re* 
hearing  and  the  adoitional  suggestions  contained  in  the  brief  flisd 
^y  ^^  IMllitHM   curiae p  we  adhere  to  oar  original  opinion  holding  that 
the  allegsitions  of  the  petition  did  not  maki^  out  a  case  contemplated 
by  motion  in  the  nature  of  a  «rlt  of  error  o©ra»  nob^s  and  that  tte 
action  v<a3  barred  by  the  statute  of  llmltatlQiaa.     the  j^^i^^sn^A^  of 
tiM  H^anlelpal  court  la  rover ««!•  \ 
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MB»   JTJSTICiS  JRIHro  3)m.IVi^ia»  TH3  OPINIOH  OP  THiS  COURT, 

On  July  6»  1925»  Hick  Anton  was  tried  and  convloted  in 
the  Municipal  court  as  the  keeper  of  a  house  of  ill  fame,  a 
place  for  the  purpose  of  prostitution,  fornication  and  lewdness, 
and  was  fined  ^5  and  costs.     Both  the  fine  and  costs  were  paid  Tjy 
him*     3u"bsequently,  .iepteiuher  2a#   1925,   he  was  again  tried  and 
convicted  on  information  in  the  Municipal  court  as  a  keeper  of  a 
house   of  ill  facae,  and  v.'as  sentenced   to  the  House  of  Correction 
for  30  days,  T?hich  sentence  he  served  in  accordance  vrlth  the 
court's   order*     Some  twelve  years  after  these   tv/o  convictions, 
he  filed  a  petition  in  the  nature  of  a  writ  of  error  cflram  nobis 
In  each  case.     The  petitions  were  identical  and  alleged  in  siibstance 
that  TBhen  arraigned  on  the  charges  in  the  Municipal  court  in  1925  he 
entered  pleas  of  not  guilty?   that  '♦fearing  the  oonsequencos  of  con- 
viction (petitioner)  attempted   to  prevail  upon  one  liugene  Rohinson 
to  appear  as  a  witness   on  his  'behalf,  hut  was  informed   that  the   said 
JJlueene  Kohinson  had  }ie^n  threatened  with  physical  injury  and  harm 
in  the  event  he  failed  to  leave   the  jurisdiction  of   this  court  until 
such  time  as  the  case  was  disposed  of   ■<   *  *  and   t>iat  said  P.olaine-on 
■was  coerced  into  leaving  the  jurisdiction  of   the  court  and  did  not 
appear  as  a  witness  in  hehalf  of  petitioner,  and   ae  a  result    thereof 
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the  findinc  of   imilty  was  entered  aos,inBt  this  petitioner  *  *  * 
and  tlmt  lay  reason  of  the  fe^.r  instilleci  in  the  ainf3  of  said  wit- 
ne&Si  "by  thxeata  of  riolence  and  hie  consequent  failure   to  testify, 
this  petitioner  was  by  duresy  and  not  "by  reason  of  any  negligence 
or  carelesanesa   on  Mb   own  behalf,   deprived   of  his  defence  to  the 
court,  *  *  *  and   that  the  testiiaony  of  said  witness,   i^u^jene  Hobinsont 
if  giv^n  at  the  trial  of   the  above  cause,  would  have  completely 
exonerated   the  petitioner  of  ejny  guilt >  *  *  ^  and   tliat  if  the  facts 
were  laade  known  to   the   s^id   trial  judge  by  this  witness  at   the  time 
of  Baid   trial,   this  v/ould  have  prevented  the  jud{3iient  of   r^lty  from 
being  entered  in  eaid  cause j"   that  he  had  a  meritorious  defense   to 
the  ohs^rges  m^de  against  him,   ;ind   that  -without  fault  or  negligence  oa 
his  part  he  had  been  continually,   since   the   time  of   said  Gonviction» 
under  disc^bility  from  presenting  the  aforementioned  facts  of  his 
defense  by  reason  of  continued  operation  of  duresB  upon  said  witness 
and  his  absence  from  the  jurisdiction  of   the  court,  but     that  these 
disabilities  have  no"W  terminated  by  reason  of   the  return  of    .ugene 
Eobinson,  whose  affidavit  conoerninc  the  facte  wan  attached   to   the 
petition  as  an  exhibit;  and  petitioner  sought  by  reason  of  the 
allegations  contained  in  the  petition,  and  Ho'binson's   affidavit, 
to  avoid  the   effect   of   the  five  year  statutory  provision  for  filing 
%riicB  of   this  nature  # 

the  l>tate  filed  motions   to  dismise   each  of   the  petitions, 
alleging  in  eubstanoe   the  bar  of   the  statute  of  limitations;   that 
defendant  was  not  prevented  frcm  presenting  the  facts  alleged  in  his 
petition   to   the   court  at   the   time   of    the   trial,   either  by  dua-ecs, 
fraud,  excusable  mistake   or  ignorance;   that  the  petitions   did  not 
state  facts,  but  mere  conclusions;   that   the  facte  alleged  by  peti- 
tioner were  known  to  Mm  at  the  time  of   the  trials,  bub   through  Ms 
own  careleoBnesB  or  negligence  were  not  presented  to  the  court;    th«.t 
,^  alleged  facts  were  insufficient  to  give  the  court  jurisdiction 
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±n   either  of  these  cases;  and  that  no  action  wia  taken  \^ithin  the 
statutory  period  of  five  years. 

After  numerous  continuances  or  postponements  of  the  casae^ 
they  were  called  up  for  hearing  December  1,  1938»  and  anjendod 
petitions*  identical  with  the  originals  except  that  they  contained 
an  amplification  of  the  facts  alleged,  were  filed  "by  iuaton*   iThen 
the  matter  was  finally  heard  hy  the  court  orders  were  entered  that 
the  judgment  of  guilty  "be   vacated*  set  aside  and  expunged  and  that 
a  new  trial  be  granted*  After  hearing*  defendant  was  found  not 
guilty  of  the  offense  ohargad  in  the  inf ormationBand  he  was  accord- 
ingly discharged*  The  State  appealed  from  the  orders  entered  in 
hoth  cases,  and  during  the  pendency  of  the  appeals  this  case.  General 
iro»  40534,  was  consolidated  hy  an  order  here  entered  with  cause  General 
Sfo.  40535,  and  "but  one  set  of  "briefs  was  filed  by  the  parties. 

It  is  difficult  to  understand  the  theory  upon  which  a  defend- 
ant, after  paying  a  fine  imposed  upon  him  by  the  court  and  serving 
Ms  full  sentence  in  the  House  of  Oorreotion*  as  ordered  by  the  court, 
may,  twelve  years  thereafter,  seek  and  obtain  a  nev»  trial.  ]peti- 
tioner  Anton's  petitions  were  predicated  upon  the  provisions  of 
chapter  110,  paragraph  196,  section  72,  Illinois  Hevissd  Statutes, 
1937,  which  reads  as  follows:   "The  writ  of  error  coram  nobis  is  here- 
by abolished,  and  all  errors  in  fact,  ccaomitted  in  the  proceedings  of 
any  court  of  record,  and  which,  by  the  comDaon  la%',  could  have  been 
corrected  by  said  writ,  may  be  OGrrected  by  the  court  in  which  the 
error  was  committed,  upon  motion  in  writing*  made  at  any  time  within 
five  years  after  the  rendition  of  final  judgment  in  the  case,  upon 
reasonable  notice.   ■^y'^hejgLg.rs on  entitled  to  make  such  motion 
shall  be  an  infant ,  non  compos  meatlB  or  \mder_dure8S,,  at  the 
time  of  passing  judgment,  the  time  of  such  disability  shall  be 
excluded  from  the  computation  of  said  five  years. «   (Italics  ours.) 
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Petitioner  sought  to  avoid  the  five  year  statutory  limitation  "by 
alleging  that  his  witness,  "'ohinson,  w&e  under  duress  at  the  time 
of  his  trials  in  1925,  and  that  the  duress  continued  "by  reason  of 
Kooinson's  ahsence  from  the  jurisdiction  until  his  return  ^'ithin  a 
short  time  hefore  the  petitions  ^^ere  filed.   However,  ths  words 
of  the  statute  are  plain  and  admit  of  "but  one  construction,  namely, 
that  the  petitioner  himself  muat  he   under  duress  from  threats  made 
againat  Mm  personally.   There  are  no  allegations  in  either  petition 
that  anyone  threatened  xinton,  and  so  far  as  these  petitions  show  he 
was  at  liberty  at  any  time  within  the  five  years  allowed  by  statute 
to  bring  these  proceedingB  and  seek  a  nev?  trial.  Moreover,  without 
analyzing  the  allegations  of  the  petitions  in  detail,  it  clearly 
appears  thtit  most  of  the  allegations  are  mere  concluBions  of  peti- 
tioner, H©  alleges,  for  instanoe,  that  the  tefJtimony  of  Hobinson 
%'ould  have  exonerated  him.  That  allegation  is  a  pure  conclusion, 
hecause  he  does  not  allege  what  Kohinson  would  have  testified  to  as 
supporting  the  defense  which  Anton  then  interposed  in  "both  oases,  nor 
is  there  any  certainty  that  the  court  would  have  believed  Robinson'^e 
testimony  if  he  had  testified.   S*rcm  the  allegations  of  the  peti- 
tions it  appeasrs  that  Robinson  was  in  court,  and  presxmiably,  if  ..nton 
had  called  the  court'o  attention  to  the  fact  that  he  was  hesitant  or 
had  refused  to  tei:;^tify  "because  of  threats  made  hy  third  persons  the 
court  could  have  called  Kohinson  as  its  own  witness  and  elicited  from 
him  such  facts  as  might  have  enlightened  the  court  upon  the  merits 
of  the  causes  on  hearing.  If  a  defendant,  after  paying  his  fine 
and  serving  his  sentence  may  viait  twelve  years  before  comine  into 
court,  and  then  claim  that  he  is  entitled  to  a  new  trial  ^oecauBC  of 
duress  hy  persons  unknot  practiced  upon  one  of  his  .vitnesses,  no 
record  ^«ould  he  safe  in  any  court,  and  that,  perhaps  is  the  reason 
for  the  statutory  provision  tl^t  the  defense  of  durosB  mu.t  he  personal 
to  the  party  injured  hy  the  jud^ent.  The  courts  in  Peogle  v. 
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Igfaklelnyt   279  111.  App.   387;      Rintn  v,   lUnlzt   222  111.   243|   and 
People  V.  Mc  .Idoiif   141  Ill»     p;:)*  27,  hare  placed  the  oonsatruction 
contended  for  "by  the  rotate  upon  the  provisiona  of    th®  statute 
li8rein"bef  ore  quoted . 

Although  eome   testimony  isas   taken  hf^fore   the  court  afier 
the  motion  to  dicmiss  was  denied,  no  hill   of   exceptionia  way  pre- 
served in  either  case.     We   think,  ho\«ever,   that  the  court  sJaould 
have   dismiBsed   the  petition  upon  the  State's  motion,  without  a 
hearing*  heoause  the  petition  was   defective  for  roany  or  all  the 
reasons  assigned  hy  the  State.     The  statute   of  limitations  had 
clearly  run,   and    defendant  had  paid   his  fine  and  oompliei  fvith 
the    sentence,   and    there  vi&b  no  reason  why  a  new  trial  should   have 
"been   granted   twelve  years  ax'ter   the    cases  -were  heard.     Therefox'o, 
the  judgment   of  the  Municipal  court  in  case  ITo.  4C534,  vacatingf 
setting  aside  and  expunging  the  finding  of   guilty  and  granting 
defendant  a  ne^sf  trial  and  finding  him  not  guilty  and  discharging 
him,   should  he   reversed,  and  it  is  so  ordered. 


Burke,  p.  J»,  and  Sullivan,  J«,  concur* 
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40535  . 

PSOPLl  OF  TH[E-^S^  OF  ILLIMlIS,  /f^l 
iLppellanti    /  )  } 
I        I   /   )  .^APPEAL  FROM  MUNICIPAL 

^»,^     I   I  y    \    COURT  OF  CHICAGO. 
NICK  ABTON,  I     f  ^^         \ 

y  3  0  81  .A.  314 

IR.PHSSIDIKG  JUSTICE  KilSND  DELlVffliSD  THE  OPIKIOH  OF  IHB  COimT, 

TMs  Is  a  camp&jQion  case  to  G«neral  Ko«  40534»  in 
nMch  a  petition  for  rebjearifig  was  granted  &t  the  instaneo 
of  defendant  and  counsal  for  aad.ctt3  carlae.   The  same  pro- 
ceedings that  were  had  in  40534  were  followed  in  this  cas* 
with  the  ease  resultft 

I'hat  we  said  in  oiu*  opinion  on  rehearing  in  c&se 
No*  40534,  filed  this  day  concurrently  herewith,  is  precisely 
applicahle  to  this  proceeding,  and  for  the  same  reasons  we 
adhere  to  our  original  opinion  holding  that  the  judgment 
of  the  Municipal  court  should  he  reversed, 

JODGMSisT  OF  THE  MUNICIPAL 
COUliT  REV121SSD. 

Seanlan  and  i^ullivan,  JJ«,  concur* 
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AT  A  Ty.Tai   OF  Tin  APP3LLAT.,]  COUHT, 

Begun  and  held  at  Ottav/a,  on  TTiesda7,  the  7th  day  of  lls-j,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  fortj^, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FR^D  G-.  \"0LF3,  Presiding  Justice 
Hon.  BL;.IIT3  HUFFIL'iIt,  Justice 
Hon.  FRxUirXIF  R.  D0V3,  Justice 
JUSTUS  L.  JOIHTSOIT,  Clerk 
E.  J.  ^/EI.T3R,  Sheriff    C  A  g  J^^.  S  1  4 


BS  IT  RSKFIIBSRFD,  that  afterv/ards,  to-v/it:  On   .JUN2  81940 
the  Opinion  of  the  Court  v/as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  vrords  and  figures  follov;inG,  viz: 


Ap].i  ell  ant  s .   ) 


This  is  an  action  to  enforce  a  baildiiie  liiie  rostriction. 
Angenettie  Ostrander  owaed  a  tract  of  eround  in  tLe   village  of 
'Fox   Lake.  Early  in  1921,  she  dsGidsd  to  sifodivide  this  land  into 
lots.  Parouant  t:-iereto,  siic  'aad  the  tract  surveyed  and  a  plat 
made.   It  is  alleged  that  the   plat  vmc  duly  certified  to  by  tho 
earvej-or,  fileo.  with  and  eccopted  by  tho  Yillase  Beard  of  Fox  Lslko. 
It  is  fujpther  alloged  by  appellees  in  their  complaint  that  the  said 
landowner  made  certain  building  line  restrictions  ivith  reference  to 
the  lots  in  the  subdi.Yisicn,  pursuant  to  a  general  plan  of  develop- 
inent  and  improvenent;  that  a  huildin.s  lii-£.  restriction  for  lots  six 
and  Sevan  was  fixed  «nd  incorporated  in  the  deed  of  convoyance  there- 
for, from  the  said  Angenettie  Ostrander  to  appellsnts  herein.   It  is 
further  alleged  that  bnilding  line  restrictions  pursuant  to  the  plan 
of  the  ovmer  for  the  development  end  ImproveEont  of  this  sabdivision, 
were  incorporated  in  all  of  the  deods  i-o  zhe   various  lets  v.hich  she 
sold.   It  further  apy.ears  that  all  of  the  lots  have  bv-jen  sold  by  the 
original  owner. 
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Appellants  in  Au-tiGt,  193S,  coiomonced  the  coriStnicticn  of  a 
building  on  lot  six.   Their  deed  to  lot  six  znd.  seven  from  the  naid 
Aiigenettie  Oatrander,  pi-oTided  tiiat  ail  buildings  must  front  to  tha 
south  and  that  no  building  v/as  uo  be  ereoted  oloaer  than  fifteen 
feet  to  the  soxjith  linQ  of  saia  lots.   Appellants  started  the  con- 
struction of  this  baiMing  v/ith  the  apparent  intention  of  having  it 
even  with  the  south  line  of  said  lot.   The  evidence  of  the  surveyor 
is  to  the  effect  that  the  buildj.ng  extends  about  thi'ee  inches  beyond 
the  30:ith  property  lixie.  Appellees  caused  notice  to  be  served  on 
appellants  on  August  19,  that  ijiiless  they  dc twisted  frora  their  de- 
sitxii   to  so  construct  this  building  even  v/ith  the  south  line  or  front 
of  said  lot,  cojitrary  to  the  building  restriction,  that  they  would 
ta.£o  steps  to  f.Lpply  for  an  injuz:otioG  restraining  thsri  from  so  aoinc> 
and  to  require  thera  to  reraove  so  much  of  the  buildins  as  tney  rolglit 
have  then  Cunstructed,  which  violated  the  building  renstriction  as 
fixed  in  the  deed.   Thereafter ,  appellees  filed  their  ooiaplaint.   A 
teiaporary  injunction  issued,  which  was  later  luade  periaanent,  iind  the 
appellarits  were  ordered  to  reiuove  that  por-ticn  of  the  building 
which  violated  the  building  restriction,  vathin  ninety  da,y3  of  the 
decree.   It  is  from  this  decree  appellejita  bring  this  appeal. 

The  facts  aa  thtie  far  stated,  do  not  appear  to  bo  in  dispute. 
Appellants'  deed  to  the  lot  contained  the  building  restriction. 
The  evidence  and  the  photot',r6.phs  disclose  that  the  structure  e:;:tends 
to  the  south  line  or  front  property  line  of  tho  lot  and  appears  to 
be  even  with  the  sidev/alk  lino. 

Appellants  ar,37ae  tliat  restrictions  on  building  lines  must  be 
part  of  the  general  plan  or  scheme  for  tho  development  and  inprovenent 
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of  the  propert3i',  urging  in  t.'ais  rospect.  that  the  Tjuildin,^  line 
regtrictions  for  scrae  of  the  .lots  were  ten  feet  Instead  of  fifteen. 
The  owner  had  the  right  to  Bell  har  property  npon  such  terms  tuid 
conditions  as  she  doened  proper,  and  when  sam.e   were  aoce/jted  by  the 
grantee  and  wora  not  ohjecti enable  in  la-fs',  the  ovmer's  motive  or 
Kfsthod  for  formulating  her  plan  or  design  for  the  iinproveraent  and 
develoOTaent  of  the  snbdivision,  should  not  be  ooo  strictly  aonstrued. 
Appellants  ne:ct  arg-ae  that  tha  building  restriction  relative  to  their 
lot  is  personal  to  the  grantor,  and  that  the  adjoining  property  owners 
cannot  avail  thesiselYes  of  such  covenant.  They  next  arg'ue  that  res- 
trictions of  this  chciracter  are  net  favored  in  lav/  and  that  all  doubts 
vvill  bo  resolved  c~igain8t  .guch  restrictions.  .4nd  finally,  that 
appelloes  have  v/aived  any  rights  to  oiiforoe  tho  restriction  against 
then,  bocansG  they  have  acquie'^ncftd  in  tho  violation  of  such  restriction 
v/ith  roapoct  to  other  lotf:;  in  the  subdivision, 

'i?here  are  tv/o  coira.iovilj^  eriployod  methods  of  creating  restrictions 
on  the  use  of  pivrperty  such  as  is  involved  in  this  cas8.   One  is  by 
c;cpresr>  covenants  of   restriction  contained  in  the  deed,  and  the 
other  is  by  tho  reoordod  plat  of  the  subdivision.   The  tx70   coromon 
objects  of  a  buildin.G  lino  restriction,  are  to  securs  unobstructed 
lij^ht,  air  and  vision  for  ths  lota  for  whoaebenefit  the  restriction 
is  created,  and  to  socnre  urdformit^'-  in  the  location  of  the  building 
improver-jents  with  reapecu  'oo  the  strec^t  line,  thus  promoting  a  general 
plan  of  iiirprovei-ient  and  developr-ient.   0' Gallagher  v.  Lockhart,  263 
111.  A89;  Brandenberg,  v.  Lager,  272  111.  622.  V/here  building  line 
restrictions  are  inserted  in  the  deeds  of  conveyGjace  Eiade  by  the  pro- 
prietor, tliey  are  considered  as  covenant ,0  running  ^vith  the  land,  and 
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it  is  not  necessary ,  in  ord^^r  to  justify  the  interpositiou  of  a 
court  of  chancery  to  prevent  tha  violation  of  such  a  provision, 
that  the  right  olaimed  be  absolutely  necessary  to  the  injcyiiaent  of 
the  estate  c2*anto(i.   It  is  sufficient  if  it  ii?  a  benefit,  and  a 
party  a3sur,iin,r^  to  violate  sucn  a   restricti».")n,  ruiy  be  onjoinod  from 
so  aoin^^,  hy   any  perse:'  holdings:  title  to  a  lot  or  lots  within  the 
aubdivision,  v/ho  has  a  right  and   interest,  in  tie  observance  of  such 
restriction.   Brandenberg  v.  Lager,  i&uprji. 

^liere  there  is  a  general  plaii  or  scheme  for  the  beiielit  of 
the  purcnasers ,  such  plan  v;ill  be  enf creed  upon  the  t,rantees  waere 
the  lots  are  sold  and  an  agreement  made  with  eaeh  purchaser  as  to 
the  building  line,  vvhero  it  ap,,'eare  such  agreeiaent  i&  inter.ded  for 
the  coimcn  benefit  of   ail  purohasers.   It  is  {generally  consiiercG. 
under  such  circiamstSLnces,  that  each  party  interested  maj''  enforce 
the  restrictive  agreemextt  a£;ainat  each  of  the  others.   The  question 
p?;^e3snt©d  in  such  cases  ia  v/hethor  the  party  shall  be  periiiitted  to 
use  the  land  in  -a  raanner  inconsiatent  with  tlie  contract  entexed  into 
by  the  vendor  and  urlth  notice  of  wliich  he  purchased.  IViegiaan  v. 
Kusel,  270  111.  52G.    ;  .  ■■  . 

There  is  no  claim  in  this  case  th&t  the  property  involved 
told  the  surrounding  property  has  so  ch^anged  in  character,  enviromaent 
and  use  &3   to  r-^nder  it  undesira.ble  and  unprofitable,  if  the  res- 
triction ba  enforced.   The  character,  condition  and  use  of  the 
property  appesirs  to  be  the  samo  as  x?hen  subdivided,  that  is,  .'iierely 
a  collection  of  lots  along  a  laice,  apparently  intended  for  use  aiid 
occupancy  during  the  seaeon  of  the  year  comrrion  to  all  such  property. 

Appellants  urge  that  appellees  have  waived  any  rii^ht  to  insist 
upon  enforcesient  of  the  buildini^  line  restriction  because  they  have 
acquiesced  in  a  violation  of  suoh  reatrlction  by  the  owner  of  lots 
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ono  aiid  tv/o.  Tlio  subdivision  extends  westward,  from  the  laice  shore. 
Logs  one  aiid  two  are  iooated  at  tiie  oast  ond  or  trie  addition  and 
border  the  lake  front,   Tnoy  are  uaed  Tor  business  purposes,  naiaely, 
as  a  fjtore,  gasoline  sapply  station,  glsiiing  bait,  and  the  sale  of 
sat!.li  other  couimoditisf}  as  Eiigtit  De  erpacted  at  a  place  of  tiiis  ciiar- 
acter.   vie  are  not  of  the  opinion  that  thic  sorveG  to  preclude  apoell- 
ees  frora  insisting  upon  the  observance  of  the  restriction  by  appellants 
with  reBpeot  to  a  lot  located  next  to  one  oi  their  lota.   O'IjoIII  v. 
iVoli,  33o  ill.  50S;  U'C-ailegnar  y.  LoeMmrt ,  supra.;  i^acon  v.  Dandberg, 
179  iaass.  396;  60  ii.  D.  936. 

It  appears  to  have  been  the  raanifest  intention  of  the  owner  to 
briiit;;  about  the  development  and  iLiprovciJient  of  her  subdivision  accord- 
ing to  a  pl-'in  \vhioh  vvould  bring  the  aost  enjoyaeno  and  coral ort  to 
those  who  purcha&ed  lets  oherein  for  the  pur-pose  01  erecting  cottages, 
',ye  find  nothing  in  uhe  record  to  deprive  appellees  of  tnelr  right  to 
exoBcise  such  benefit.  The  decree  of  the  circuit  court  is  therefore 
affirmed.  The  court  finds  that  the  additional  abstract  filed  by 
appollees  \?aa  proper  ajid  necessary,  and  cost  thereof  is  ordered  taxed 
against  appellants. 

Decree  affirned. 


'.to   ©JJBS     . 

.V    Jill:: 
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STATE  OF  ILLmoiS.  1 

SECOND  DiSTEiCT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

\ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- . 


Cleric  of  the  Appellate  Court 


r  fy^ 


AT  A  TERM  OF   THE   .iPPELLATE   COURT, 

Begun  and  held  at   Ottav/a,    on  Tuosda"/,    the   1st   day  of   October,    in 
the   year  of  our  Lord  one  thoiisand  nine   hundred  and   fortj?',   vithin 
and   for   the   Second  District   of  the   State   of  Illiiiois: 

Present   --   The  HOII.  FRED  G-.    v/qlfE,    Presiding   Justice 
HON*    BLAIPE  rrUFFIJAP,    Justice 
HON,    FRAlTiaiH  R,    DOVE,    Justice 
JUSTUS   L.    JOmTSON,    Clerk         O 
'  E.    J.   IffiLTER,    Sheriff 


BE  IT  REI.iEI IBSRED ,    that   aftervrards,    to-wit :    On       '^'"^   ,  ?!  I'r;'  ' 
the   Opinion  of  the  Court  was   filed   in  the   Clerh's   Office   of   said 
Court,    in  the  v/ords    and   figures   following,    vi::: 


\ 


IN  m^  /LPP'iS.LATE   COURT   OP  ILLINOIS, 

I'MD  DISTRICT.  ^**«'^/^ 


ROCK  I3L|^^,JS0;wrT!01IPA!JY,       ) 
a  Corpdra'f'ion,  ) 

Appellee.  ) 


BUSTKAl^'  -   J. 

This  suit  originated  upon  complaiiit  filed  by  appellant  ask- 
ing to  restrain  appellee  from  reinoving  a  hot  air  furnace  which 
had  been  installed  in  a  house  OT^raed  and  occupied  by  appellant 
and  her  husband.   By  her  complaint  she  alleged  that  she  v/as  the 
oivner  of  the  premses;  that  appellee  was  threatening  to  remove 
the  hot  air  furnace  which  v?as  installed  therein;  that  the  furnace 
was  a  part  of  the  real  estate;  and  that  appellee  had  no  right  to 
remove  it. 

Appellee  replied  to  the  complaint  and  filed  its  counterclaira, 
wherein  it  set  up  that  in  December,  1931»  it  entered  into  a  con- 
ditional sales  contract  with  appellee's  husband  for  the  installa- 
tion of  this  furnace,  and  that  pursuant  to  such  contract,  the  fur- 
nace was  installed;  that  it  wcs  then  of  the  value  of  C'232,  and 
that  such  was  the  sale  price  thereof;  that  §20  was  paid  upon  the 
purchase  price  on  DeceJiber  S,  1931,  aad  i'lO  paid  on  February  3, 
1932;  that  although  often  requested  aad  although  innumerable  state- 
ments and  bills  were  mailed  to  appellee  gnd  her  husbaiid,  no  further 
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payments  v;ere  made;  that  because  of  sucJi  failure  to  pay  for  the 
furnace,  appellant  through  its  agents,  went  to  the  prenises  of 
appellee  on  March  4,  1938,  and  demanded  possession  and  return  of 
the  furnace  in  accordance  with  the  conditional  sales  contract; 
that  appellee  f  of  used  to  permit  them  to  remove  the  furnace,  v/here- 
upon  appellee  in  its  co-onterclaim  demanded  judgment  for  the  arao-unt 
claimed  due. 

It  appears  that  a  conditional  sales  contract  was  entered  into 
during  the  month  of  December,  1931,  betv/een  appellee  and  Olaf  Sv/an- 
son,  husband  of  appellant,  either  in  person  or  by  and  through  J.  G. 
Swanson,  with  power  of  attorney.  The  contract  described  the  premises 
by  street  nuraber  and  also  contained  a  description  of  the  house  with 
respect  to  the  number  of  rooms,  as  \vell  as  a  description  of  the  heat- 
ing plant  to  be  installed.  The  total  purchase  price  was  stated  at 
i|232.   The  installment  payments  were  set  out  in  detail,  together 
with  the  dates  they  were  to  become  due.   By  the  term,s  of  the  sales 
contract,  it  was  provided  that  the  title  to  the  furnace  and  all 
equipment  and  appliances,  was  to  remain  in  appellee  until  the  full 
purchase  price  was  paid.  Appellee  in  its  counterclaim,  sought  to 
recover  damages  for  the  conversion  of  the  furnace  by  appellant. 

The  case  was  heard  by  the  court  entirely  upon  stipulation  of 
the  parties.  The  stipulation  discloses  that  the  prenises  are  im- 
proved with  a  five  room  house  occupied  by  appellant  and  her  husband. 
It  also  appears  that  in  May,  1930,  appellant  and  her  husband  entered 
into  a  contract  with  Louis  k'.  Karr  and  wife  for  the  sale  of  the 
premises;  that  Karr  and  v/ife  took  possession  thereof  and  soon  there- 
after had  appellee  install  the  furnace  in  qiiestion;  that  at  such 
time,  appellant  and  her  husband  were  in  California;  that  J.ir.  J.   C-. 
Sv^anson  was  looking  after  their  business  in  general  and  looking 
after  the  property  in  question;  that  soon  after  Karr  and  wife  took 
possession  of  the  premises  under  their  purchase  contract,  they 
abandoned  same  and  delivered  up   possession  thereof  to  appellant 
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througii  her  agent,  I<lr.  J.  G.  Swanson;  that  subsequent  to  such  time 
and  on  or  about  December  7,  1931,  appellant  and  her  husband  through 
their  agent  Mr.  J.  G.  Sv/anson,  entered  into  a  conditional  sales  con- 
tract Vv'ith  appellee,  covering  the  furnace  and  heating  equipment 
which  had  been  installed  during  the  time  the  Karr«  occupied  the 
premises  under  their  purchase  contract;  that  folloxvingthe  execu- 
tion of  the  conditional  sales  contract  for  the  furnace  on  Deceraber 
7,  1931,  on  behalf  of  appellant  and  husband,  they  paid  to  appellee 
thereon  the  sum  of  |20,  and  thereafter  on  February  8,  1932,  paid 
the  sum  of  ;5lO«   I*  is  stipulated  that  the  furnace  as  installed, 
did  not  becorae  a  part  of  the  real  estate.   It  is  further  stipulated 
that  appellant  rendered  statements  repeatedly  to  appellee  and  made 
other  collection  efforts,  and  that  on  March  4,  1938,  came  to  the 
house  for  the  purpose  of  removing  the  furxiace;  that  appellee  refused 
appellant  the  right  to  remove  same;  that  this  suit  resulted;  that 
the  fair  and  reasonable  value  of  the  furnace  on  March  4,  193<3,  was 
|283. 

The  court  dismissed  appellant's  complaint  for  injunction  for 
want  of  equity  and  rendered  judgment  in  favor  of  appellee  on  its 
counterclaim  for  $209.43.  It  is  from  this  judgment  appellant 
appeals. 

V/#  discover  no  error  in  the  court's  judgment  and  the  same 
is  hereby  affirmed. 

'  '     .         ,  ,    Judgment  affirmed. 


-  3  - 


ami  J-  floira  o*  tn&isp&&(iir&  ^&&^  jhobiisir 
-coo  asXfia  Isitolilfiitoo  b  o^fr:  .  i't 

*xf09xs  ericas fiiw<5XXo1:  .tariit    jd-OBT^iSoo  sBBilotrixq  ilsA&  lebais  BeetcBSiq 

isdoieosG.  jio  soBJCTTnl  sjl^t  lol  cfOBid-xioo  BeXss  XBrtoid'xfcrtor  iJ" 

©©XXeqtjB  o>j-  feijB:  -''aj/xi  fine  -tnsIXecrqiS  lo  'IXjBiIe'J 

btBq_   <SC9-';  r;i(f9^  Jto  ■^e^'tseie  r  coeiexlvt 

©£iflct  brui  eoXXoq  .  ."&o.ts©q©rr  sdrtefflsd-Bd-B  fiaiefin&i  J-£ibX.{  ncf 

sxirf-  od-  ejafio   ,SC^X  ,A  rlOiisM  ao^BXid'  Bne    ,a*T:otld  nolcJ'osXXoo  isii^o 

ijeairlei  eelleqqc  c^■.e£!c^    joojsxi^jjl  "ol  ©axfoxl 

d-flrid-    ;X»9^Xx;a9^  d-xua  airid-  d-Bxid-   jeuiBa  e'TGiae'i  qs 

aflW  t^t^X   «^  lioiJsM  /lo  eojsxiiift  &ii&  to  si/Xst  eXdf;  1* 

Tol  ffold-oiiutjal  tot  cfnifjXqcioo  8*u 
aui    ac  selXeqqfi  1:o  iovbI:  al  ttismghsii  beiebuQi  Biifi  •vjd-ls'p©  lo  #iiiw 
^flsXXscqB  *fl©Jas!)iJt  a^^t*  eiorn  ai  ;tr     .tiJ^.^OS^  lol:  izt&loieimsoo 

.sLB«qqB 
oxnBB  erid-  Bab  ft^m^bui  s*cI'tjuoo  eci  ■evooslfi  $v; 

':rf©aexi  ax 


STATE  OF  ILLINOIS. 

!>ss. 
SECOND  DISTRICT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

, in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- ■ — - — 


Clerk  of  the  Appellate  Court 
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AT  A  TERLI  OF  THE  APHIILLATE  COURT, 

Begun  and  held  at  Ottav/a,  ou  Tuesday,  tlie  Ist  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty,  vithin 
and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  HOII*  FRED  G.  l/OLFE,  Presiding  Justice 
HON.  BLAIUE  iroFFIIAII,  Justice 
HON,  FRAl'Tia.ITT  R.  DOVE,  Justice 
JUSTUS  L.  JOmTSON,  Clerk 
E.  J.  V/ELTSR,  Sheriff 
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BE  IT  RSI  HI  IBERED ,  that  afterwards,  to-v/it :  On  Drr  \  <-   !,;,,,,,■ 
the  Opinion  of  the  Court  was  filed  in  the  Clerli's  Office  of  said 
Ccart,  in  the  words  and  figi^'-res  follov./in,3,  vir:: 


V,W^PPQll2Ult  . 


This  was  a  suit  by  appellee  to  recover  dajaages  for  permanent 
injury  to  real  property.  Trial  by  jury  resulted  in  a  Tordict  for 
appellee  in  the  sum  of  ;yl500.   Appellant  brings  this  appeal  from 
judgment  rendered  thereon. 

Appellee  purchased  the  property  in  1926.   It  appears  to  have 
been  a  low  piece  of  ground,   A  water  course,  vvhioh  is  called  Flag 
Creek,  flowed  through  the  tract.  This  creek  entered  appellee's 
premises  at  the  northv/est  corner  and  continued  in  a  south  and 
easterly''  direction  to  a  point  about  the  center  of  the  property 
where  it  angled  to  the  north  and  east  and  left  the  premises  at 
or  near  the  northeast  corner.   Appellee  states  that  during  heavy 
rain  fall,  the  creek  would  spread  out  and  form  a  lake  on  his 
premises,  in  some  places  to  the  depth  of  tv;o  feet.   The  property 
slopes  from  the  south  tov/ard  the  north  and  is  about  fifteen  feet 
higher  at  the  south  side  than  at  the  north.   Soon  after  appellee 
purchased  the  tract,  the  fetroet  adjacent  thereto  v/as  improved  by 
pavement,  and  he  subdivided  the  premises  into  ten  lots. 
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Subsequent  to  appellee's  purcliase  of  the  land,  appellant, 
pursuant  to  a  plan  for  tlie  straiglitening  of  Flag  Creek  in  order 
to  facillfetifee  the  drainage  and  to  make  better  disposition  of  the 
water  that  accumulated  therein,  constructed  a  ditch  along  the 
north  of  appellee's  premises  and  about  sixty  feet  from  his  property 
lino.   The  purpose  of  this  was  to  divert  the  flov/  of  water  in  Flag 
Creek  from  appellee's  land  into  the  ditch.   In  addition  to  the 
construction  of  the  ditch,  appellant  laid  tile  drainage  from  the 
bed  of  Srlag  Creek  v/here  it  had  crof:sed  appellee's  land  to  the  new 
chann.el  in  order  to  take  care  of  surface  water  that  might  accumulate 
at  the  low  places  along  the  old  bed  of  the  creek. 

Appellee  charges  that  in  the  construction  of  the  ditch,  dirt 
was  thrown  up  along  ths  south  side  thereof,  vdiich  serx'^ed  as  a 
barrier  to  the  flov/  of  surface  water  from  his  premises  into  the 
newly  constructed  ditch  and  thus  caused  his  damage.  Appellant  by 
its  ansi.ver  admitted  that  prior  to  the  year  1932,  the  natural  v^ater 
course,  knovm  as  Flag  Greek,  ran  across  appellee's  land  in  the 
manner  claimed  by  him;  that  pursuant  to  a  plan  for  the  straightening 
of  this  creek  and  to  improve  the  drainage  at  this  point,  i;^^onstruct- 
ed  a  nev/  channel  which  passed  along  the  north  b:.undary  of  his  pre- 
mises and  about  sixty  feet  north  thereof;  that  the  water  in  Flag  Creek 
was  diverted  to  the  newly  cunstruoted  channel;  that  this  ditch  was 
at  a  lower  level  thsja  that  of  Flag  Greek  and  that  suitable  and  suffi- 
cient drain  tile  was  laid  from  the  bed  of  Flag  Creek  on  appellee's 
premises  to  the  ditch,  in  order  to  properly  drain  the  surface  water 
that  might  accumulate  in  the  bed  of  Flag  Creek  v/here  its  course  had 
formerly  been,,  over  appellee's  land.   In  addition  to  alleging  that 
the  drainage  of  appellee's  premises  was  much  improved  and  much  more 
rapid  and  unobstructed  than  before,  appellant  set  up  that  this  work 
was  constructed  and  completed  in  the  year  1932,  and  that  the  damages 
claimed  by  appellee  by  reason  of  such  work  were  barred  by  the  statute 
of  Limitations,  (ch.33,  sec.  l6,  111.  3t.  1939). 
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Appellee  in  iiis  testimony  claims  that  th^e  xvork  on  tho  ditoii 
was  commenced  in  1934,  and  that  it  was  not  completed  until  1933. 
Two  witnesses  were  called  by  appellee,  "Robert  S.  Hopkins, 
Commissicner  of  Public  V/orI:s  for  appellant,  and  Paul  Hichert,  a 
real  estate  broker  and  appraiser.   It  does  not  appear  that  appellee 
sought  to  establish  the  time  of  the  doing  of  this  v/ork  by  either 
of  these  witnesses. 

The  Coraralssioner  of  Public  V/orks,  Hopkins,  testified  on  behalf 
of  appellant.   He  had  held  such  office  since  I926.  H-  stated  that 
a  plan  of  improvement  for  the  straightening  of  this  creek  and  drain- 
age of  the  water  that  ac cumulated  therein  v;as  made  in  1928,  that 
pursuant  to  such  plsm,  the  new  channel  in  question  north  of  appellee's 
property  line  was  constructed  in  1932,  and  the  tile  from  the  old 
creek  bed  on  appellee's  prerAisos  to  the  new  ditch  was  laid.  He 
states  that  the  8.bove  improvement  was  constructed  end   finally  com- 
pleted during  that  year,  but  that  due  to  slufflng  of  dirt  from  the 
banks  of  the  ditch,  it  had  been  cleaned  from  tine  to  time  in  sub- 
sequent years.   It  further  appears  from  the  testimony  of  the  street 
superintendent,  Siser,  and  other  city  enploy)^ees,  who  were  engaged 
in  and  about  the  digging  of  this  ditch,  that  it  was  constructed  in 
1932.  Appellee  was  employed  as  a  laborer  by  appellant  from  1928 
to  1935,  but  it  does  not  appear  that  he  assisted  in  the  digging  of 
the  ditch  about  which  he  complains. 

Appellee  is  vague  and  uncertain  in  his  testimony  as  to  the 
time  vrfien  the  work  compliined  of  was  done.   It  appears  that  he  seeks 
to  base  the  construction  of  the  ditch  upon  dates  and  times  v/hen  it  v/as 
being  cleaned  out  instead  of  upon  the  original  construction.   Aside 
from  the  question  whether  the  ditch  has  oenefitted  his  drainage  or 
damaged  his  land  as  claimed,  the  statute  of  Limitations  appears  to 
have  run  agiinst  this  action.  Sohlosser  v.  Sanitary  District  of 
Chicago,  299  111.  77.   The  judgment  is  therefore  reversed. 

Judgment  Reversed. 
-  3  - 
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STATE  OF  ILLINOIS,, 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 


^^  rt 


AT  A  TSRI.I  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  1st  day  of  October,  iii 
the  year  of  our  Lord  one  thousand  nine  hundred  and  fortj'-,  vithin 
and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  HOII.  FRED  G-.  V/OLFE,  Presiding  Justice 
HON,  BLxlIHE  IIUFFIjAJT,  Justice 

HON.  FRAI-nCLIIi  R.  DOVE,  Justice  '  ^ 

JUSTUS  L.  JOmiSOlT,  Cleric  O  U  O  X  •il®  O  1  O 
E.  J.  V/ELTER,  Sheriff 


BE  IT  RELIEIIBSRED,  that  afterwards,  to-wit:  On   "1^0  19  1940 
the  Opinion  of  the  Court  was  filed  in  the  Clerh's  Office  of  said 
Court,  in  the  ^vords  and  figures  following,  vin,: 


G3N.  NO.   95SS 


_^,^»^'**^ 


AGENDA  NO.    18 


IN  Tmj,AJ^V^]LLATti  COTPIT  OJ  ILLIUC^^'S 


mmiCM  RADIA' 
CORPORATION,    a 


PROM  THE  CIRCUIT  COURT 
WILL  COUHTY. 


IJ^  J,   ':IIL^2il  and  ANIU  I. 
VaLHELia:,,.^iT  AL.,  ) 

j^  Appellees.    ) 


HUFFJIAI-J,    -   J". 

On  September  11th,  1936,  appellee,  Henry  J.  Leser,  procured 
a  decree  in  foreclosure  in  the  Circuit  Court  of  Vsill  County  upon 
certain  real  estate  oimed  by  Leo  .1.  Valhelmi  and  his  wife,  Anna, 
pursuant  to  a  trust  deed  securing  #12,000  indebtedness.  Araong 
the  several  parties  defendant  v;as  appellant  herein,  it,  at  such 
time,  being  a  judgment  creditor  of  ivilhelmi.   Personal  service 
was  had  upon  appellant.   It  made  no  appearance  in  the  case. 
Appellee  Leser  purchased  the  property  at  the  blaster's  sale, 
later  assigning  his  Certificate  of  Purchase  to  appellee,  Robert 
Barber.   Follov/ing  the  expiration  of  the  period  of  redexiiption, 
a  deed  to  the  premises  was  issued  to  Barber  on  March  1st,  1938. 

on  !farch  Sth,  1939,  appellant  filed  this  suit,  which  it 
designates  as  a  complaint  for  review,  praying  that  all  proceedings 
in  the  foreclosure  suit  subsequent  to  the  filing  of  the  complaint 
for  foreclosure  be  reviewed  and  set  aside  on  the  ground  of  fraud. 

Certain  of  appellees  filed  their  motion  to  dismiss  the 
complaint.   They  assign  fifteen  points  in  support  of  such  motion. 
Under  date  of  February  Sth,  194-0,  the  Court  granted  the  motion  to 
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dismiss.  Hov;ever,  it  does  not  aprjear  that  appellant  elected  to 
stand  by  its  complaint  nor  does  any  final  judgraent  or  decree 
appear,  either  in  the  abstract  or  the  record. 

An  order  sustaining  or  overruling  a  motion  to  dismiss  a 
bill  of  complaint  is  net  final  in  character  v/ithin  itself.   In 
order  to  appeal  therefrom,  there  must  be  a  final  order  or  decree 
in  a  Chancer;/  suit  and  a  final  judgraent  in  a  suit  oi^Laiv.  By 
the  provisions  of  the  Civil  Practice  Act,  appeals  may  be  prosecuted 
to  review  final  judgments,  orders  or  decrees.   Prange  v.  City  of 
Marion,  297  111.  App.  353;  17  N..3.  (2d)  6l6;  Board  of  iilducation 
V.  Board  of  Education,  301  111.  App.  228;  22  II.  E.  (2d)  400. 

In  vie^v  of  the  lon>s  and  uninterrupted  holding  in  this  respect, 
the  appeal  herein  is  dismissed. 

Ajvpeal  Dismissed, 
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STATE  OF  ILLINOIS, 

J-ss. 
SECOND  DisTEiCT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

^ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- . 


Clerk  of  the  Appellate  Court 
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MR,  PRKSICINa  JUSTICE  O'CONSOR  DELIVSBED  THE  Ol*lNION  OP  THE  COURT. 

A  vvrlflttd  petition  was  filed  toy  John  Rueoh,  chief  clerk  of 
the  Board  of  Election  Coaualeeloners  of  Chicago,  against  defendants  who 
vere  Judgee  and  clerke  at  a  primary  election  held  April  12,  1938, 
charging  them  with  nleconduot  and  misbehavior  a.9   such  Judges  and  clerks 
fluid  praying  that  they  be  adjudged  In  contempt  of  court.   Defendants 
denied  the  charges  sade  against  them  and  after  the  eYldenoe  was  heard 
the  court  found  the  two  clerks  of  election  not  guilty  and  they  were 
discharged.   The  Judges  of  election  were  found  grullty,  defendant  Hays 
was  sentenced  to  cerre  one  year  In  the  County  Jail  of  Cook  county,  and 
Mary  Curtlss  and  Allous  Johnson,  the  other  two  Judges,  fined  ^500  each. 
The  three  Judges  appeal. 

At  the  beginning  of  the  hearing  counsel  for  the  People  said: 
''The  main  point  In  this  case  Is  assistance  to  voters.  ^     The   ballots 
were  opened  and  recounted  and  at  the  conclusion  of  the  hearing.  In 
•uaalag  up  the  ease,  counsel  for  the  People  stated  to  the  court:   *The 
count  Is  substantially  correct,*'  The  Court:  "Yes,  It  seeas  to  be.* 

The  evidence  was  to  the  effect  that  a  great  many  voters  were 
assisted  In  marking  their  ballots  who  were  not  entitled  to  such  aesls- 
tanoe,  and  without  making  affidavits  as  required  by  the  statute;  that 
but  26  blank  affidavits  were  sent  to  the  precinct  by  the  Board  of 
Election  GoramlsslonerB;  that  the  printed  applications  for  ballots  made 
by  the  voters  as  they  appeared  at  the  polling  place  showed  the  Judges 
had  cheeked  such  applications  Indicating  that  89  persons  had  applied 
for  assistance;  that  during  the  voting  some  one  of  defendants  or  some 
one  at  their  request  endeavored  to  get  in  touch  with  the  Election  Com- 
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missioneri*  office  and  obtain  more  blank  affidavits  but  was  unable  to 

do  eo« 

Defendant  Rays,  a  Deaooratie  Judge,  testified  that  about  98j£ 
of  the  people  in  the  precinct  were  colored;  that  he  witnessed  the 
signatures  of  the  voters  when  applying  for  ballots  and  the  Republican 
Judge,  defendant  Johnson,  and  hiaself  assisted  the  voters  when  re- 
quested; 'Qi&t  practically  all  of  the  voters  after  being  In  the  booth  a 
minute  or  so  would  ooae  out  and  ask  for  assistance  and  most  of  them  had 
eaa^le  ballots  showing  the  names  of  persons  for  whoa  they  wished  to 
vote;  that  "They  seened  to  becoae  spellbound  after  they  got  in  the 
booth  with  the  ballot,  they  didnH  know  what  to  do  with  it.   They  would 
come  out  and  ask  ae  to  go  in,  and  I  would  call  Mrs.  Curtise.  '*     [The 
Republican  JudgeJ  That  he  and  Mrs,  Curtise  would  th«n  give  the  voter 
assistance,  sometimes  aiarking  the  ballot  in  accordance  vith  the  sample 
ballot,  as  requested  by  the  voter.   He  further  testified  he  had  worked 
at  a  prior  election  once  as  a  clerk.   On  oroes-examination  he  tee^tifiedi 
"nearly  everybody  had  sample  ballots  and  still  they  couldn't  mark 
them, *     That  he  v&u   sworn  in  at  the  polling  place  on  the  morning  of 
election  because  a  Judge  failed  to  appear. 

Defendant  Johnson  testified  he  was  a  Republican  Judge  of 
election  and  this  was  the  second  time  he  had  served;  that  about  98^  or 
99%   of  the  precinct  was  colored:  *Moet  of  them  are  very  illiterate,  *♦♦ 
they  can't  do  ameh  reading  or  writing.  Most  of  llxem  have  to  have  some 
kind  of  assistance;"  that  throughout  the  day  Leo  M.  Nahin,  a  watcher 
from  the  Sleetion  Conmieeioners,  remained  in  the  polling  place;  that 
the  witness  did  not  instruct  any  of  the  people  how  to  vote;  that  was 
done  by  the  Democratic  Judge,  Hays,  and  the  Republican  Judge,  Mrs, 
Curtiss;  that  in  the  morning  the  polling  place  was  crowded,  most  of  the 
voters  needing  assistance,  a^d  bringing  in  sample  ballots;  that  after 
the  voters  signed  an  application  for  a  ballot  and  their  signatures  were 
compared,  "they  receive  the  ballots,  they  go  in  the  booths  and  become 
puEzled,  then  after  they  are  in  there  they  have  to  call  the  two  Judges 
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for  asslst&nee; "  that  'eone  of  them  ean  re&d  newsp&pere,  blblee,  some- 
thing like  thftt«  you  oan  give  thea  &  ballot  and  put  them  In  the  booth, 
they  ean  re&d  other  kind  of  papers,  but  they  don't  understand  i^hat  a 
ballot  le  about."  On  oroee-examlnation  he  testified:   **I  sav  Kahin, 
the  watcher,  representing  the  Board  of  Election  CoM^lseloners,  ♦**  He 
brought  in  the  ballots; "  that  the  clerks  did  all  the  tallying,  "They 
were  not  relieved  nor  did  v9   stop  during  the  night  for  a  little  some- 
thing to  eat,  *♦*  We  worked  right  straight  through  until  the  next 
Korning. " 

Defendant  Mary  Curtiss  testified  she  was  a  Hepublioan  Jttage, 
was  married  and  had  two  children;  th&t  her  grocery  aan  had  reoommended 
her  for  appointnent  and  she  was  sworn  in  on  the  morning  of  election; 
that  a  man  brought  the  ballots  on  a  truek  and  stayed  all  day;  that  she 
initialed  the  ballots  and  gave  them  to  the  voters  when  the  other  Judges 
indicated  they  were  entitled  to  vote;  that  in  assisting  voters  she  did 
not  mark  the  Democratic  ballots  tHxt  only  the  Republican.   The  Demo- 
eratie  ballots  were  marked  by  the  democratic  Judge,  Hays, 

The  evidence  further  shows  there  were  263  Democratic  ballots 
oast  and  13  Republican. 

Mr.  Cashen,  counsel  for  tatie  People,  on  the  hearing  stated 
they  were  unable  to  get  in  touch  with  Mr.  Nahin  and  it  was  stipulated 
that  Nahin  was  a  watcher  for  the  Board  of  election  Commissioners  and  if 
present  would  testify  he  arrived  at  the  polling  place  at  5:4&  a.  m,  and 
left  about  the  same  time  the  next  morning;  that  he  was  absent  about 
half  an  hour  from  the  polling  place;  that  "Persons  voted  by  assistance 
la  the  polling  place,  and  the  person  accompanied  into  the  booth  by  two 
precinct  officials; "  that  assistance  was  given  to  voters  whose  names 
did  not  appear  on  the  list  of  47  names  sent  out  by  the  Election  Com- 
missioners who  they  said  might  require  assistance.   "Several  persons 

whose  n«Bes  did  not  s^pear  on  such  list  were  illiterate  and  w<?re 
assisted,  and  no  person  other  than  the  Judge  or  clerk  of  election  help- 
ed a  person  to  mark  his  ballot.   Forty  persons  were  allowed  to  vote 
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whofo  cards  vers  not  In  the  preolnot  binder,  affidavits  In  such  casefl 
taken  from  a  voter.   During  the  tallying  and  counting  of  the  votes,  thi 
judges  and  clerks  did  not  split  Into  two  teams,  and  no  other  person 
than  Judges  or  clerks  of  election  called  or  tallied  the  votes,  ♦***  I 
noted  about  one-third  of  the  votes  oast  were  by  assistance.   There  was 
very  little  questioning  of  t^iese  voters*  registration,  and  I  tried  to 
contact  the  Election  Comal ssloners*  office  on  the  phone  to  verify 
registration  froa  the  Master  file,  but  was  unable  to  do  so," 

Katherlne  Keeler,  (called  by  the  People)  who  it  was  stipu- 
lated was  "qualified  as  an  expert  to  testify  to  the  cross  fflarks" 
testified  she  examined  the  ballots  shortly  before  the  trial;  that  she 
photographed  eleven  of  the  ballots,  a  number  of  which  were  marked  toy 
one  person,   "I  found  no  erasures  or  Indentatlonei  or  embossings  on  any 
of  the  ballots.   The  nustber  of  ballots  la  143,  ** 

Other  witaeases  were  called  and  there  Is  conelderable  other 
evidence  in  the  record  but  we  think  it  unnecessary  to  refer  to  it  here 

Counsel  for  the  People,  in  summing  up  the  case  eaid:   <*Now« 
the  idea  is  not  to  deny  assistance  to  voters  that  needed  assistance, 
but  the  whole  point  of  the  law  is  to  prevent  voters  froa  being  voted, 
S^ren  though  these  persons  might  have  been  entitled  to  assiatanoe  and 
given  assistance  if  the  examination  were  made  properly,  and  the  Judges 
of  election  felt  that  they  assisted  people  who  should  be  assisted,  of 
course,  I  think  they  are  the  last  say  in  that  polling  place,   X  don't 
think  the  Board  of  Election  Gomml ssloners  or  the  County  Court,  or  any- 
one, can  tell  the  Judges  of  election  on  election  day  just  what  they 
can  do,   fhe  count  is  substantially  correct,   I  think  this  whole 
prosecution  Is  based  simply  on  the  question  of  not  assisting  voters  as 
provided  by  statute,"  The  court  then  found  the  two  clerks  not  guilty, 
dieoharged  them  and  said:   "Is  there  anything  you  want  to  state  to  me 
before  I  pronounce  a  finding  or  judgment  in  this  case?  *•  Mr,  Hays  [de- 
fendant]: "Yes,  I  would  like  to  say,  if  you  were  in  my  plaee  in  the 
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polllng  plaoe  that  day,  Just  what  would  you  do  If  eonvone  would  eoae 
In,  and  after  they  got  in  the  booth,  they  stood  there,  and  don't  know 
what  to  do.   Don't  know  what  to  do.   The  majority  of  the  people  have  a 
•anple  ballot,  and  he  takes  it  out  and  Just  stands  there,   ^e  wouldn't 
get  anything  done,   fhey  looked  out  and  aek,  will  you  aeslst  ae  In 
this.  Just  what  can  I  do.  How  will  I  aark  It,  Oh,  they  can  sign  thei: 
nase,  but  they  don't  know  idiat  to  do  with  the  ballot.   They  become 
spellbound  after  tl^y  get  it,*  The  Court:   "They  had  a  choice  of  Just 
two  or  three  offices  that  they  were  interested  in,  ***  Xou  see  Igoe 
e^t  B49  votes  and  248  on  the  recount;  Lucas  got  only  1  and  Jenkins  3, 
The  majority  of  them  were  on  that  one  office,   when  they  get  to  State 
Treasurer,  Casapbell  had  96,  Wleland,  Cfor  Superintendent  of  Public 
Instruction]  92,  Orlikowski,  [for  Glerk  of  the  Supreme  Courtl  79j  *** 
The  County  Judge,  they  wears  interested  in  the  County  Judge,  249  [his 
opponent,  the  trial  Judge  in  the  instant  ease,  4]  *♦•  if  a  man  come  in 
to  me  and  said,  well,  now,  I  am  interested,  how  do  I  go  about  this, 
and  I  would  say,  what  do  you  want,  and  he  said.  United  States  Senator 
Lucas,  well,  that  is  the  line,  Lucas  or  Igoe,  and  there  is  the  County 
Judge,  What  you  did,  you  w«nt  in  and  marked  the  ballot  for  them, "  Mr, 
Hays:  "^ey  had  sasiple  ballots,  nearly  everyone  who  came  in  had  sa^le 
ballots  with  them,  ***"  The  Court:  "Johnson  did  not  go  in  and  mark  at 
all.   He  compared  signatures  all  day,  Mrs,  Curtis,  you  helped  in  the 
Bashing  of  the  ballots?"  Mrs,  Curtis:  *res.  ***  you  could  give  the 
majority  of  those  people  a  slip  with  names  on  and  give  it  to  them  and 
tell  them  to  aark  an  X  behind  that  name  from  the  top  to  here,  ***  They 
couldn't  do  it,  **  The  court  then  la^oeed  the  sentences  as  heretofore 
stated. 

The  record  discloses  the  trial  Judge  was  a  candidate  for  re- 
election for  the  office  of  County  Judge  at  the  primary  election  in 
question  and  although  the  point  is  not  made  that  he  was  tiiereby  dis- 
quiilified  to  sit  and  hear  the  ease,  yet  we  feel  the  question  of  dis- 
qualification is  inherent  in  the  case.   Schmidt  v.  United  st&tes.  115 
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Fed,  (2d)  394;  People  ex  rel.  Husch  v.  Cunningham.  #40896;  People  ex 
rel.  Ruech  v.  Lldo-ygky.  et  al. ,  #40849,  the  opinions  In  the  l&et  two 
eases  being  thle  day  filed. 

In  the  Schmidt  case,  whleh  wae  an  appeal  by  Uchmldt  and  Kau 
who  had  been  adjudged  guilty  of  contempt  for  disclosing  Blatters  that 
took  place  before  a  Federal  grand  jury,  certain  other  defendants  filed 
affidavits  of  bias  and  prejudice  against  the  Judge,   The  court  held  the 
Judge  should  not  have  heard  the  matter  and  continuing  said:  *we  do  not 
adjudge  that  any  unfairness  peroieated  the  trial  of  these  eases,  but  to 
ellnlnate  the  'chance'  that  meh  existed,  the  Judgment  should  be 
reversed  and  the  oases  remanded  for  further  proe«»«dlnge  before  another 
Judge,  ***  Appellant  Schmidt  urges  tdfeat  the  Judge  should  have  wlthdrawr 
froB  consideration  of  the  case  against  him,  on  the  ground  that  Judicial 
Impartiality  had  been  blurred  by  personal  factors.   Appellant  l-iau  does 
not  directly  skake  the  point  but  we  feel  that  the  feature  is  inherent  U 
both  eases, " 

Since  the  Judgment  must  be  reversed  and  the  case  remanded  we 
think  we  ought  to  say  the  contention  made  by  counsel  for  defendants 
that  the  punishment  Is  excessive  amst  b©  sustained,   there  Is  no  con- 
tention that  anyone  was  peraltted  to  vote  who  was  not  entitled  to  vote, 
and  all  t*i«  evidence  Is  to  the  effect  that  the  ballots  were  marked  for 
those  receiving  assistance  as  requested.   The  count  of  the  ballots  Is 
admittedly  correct,   the  offenses  of  which  defendants  were  convicted 
are  ttiat  they  assisted  voters  wh©  were  not  entitled  to  receive  assis- 
tance, and  without  requiring  the  voters  to  make  an  affidavit  as  re- 
quired by  the  statute.   There  was  no  secrecy  as  to  what  was  done  In 
this  respect  and  no  denial  by  defendants.   Although  a  watcher  for  the 
Board  of  Election  Coamlssloners  was  at  the  polling  place  all  day,  so 
far  as  the  record  discloses,  he  made  no  complaint  that  voters  were 
being  assisted  who  were  not  entitled  to  assistance  and  that  affidavits 
wez*e  not  required. 
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It   on  retrial  defendants  are  found  guilty,  we  think  a 
moderate  fine  would  be  sufficient  punlehraent.  People  ex  rel^  l^eeh  v, 
Wllllaa.  292  111.  App,  228.  The  judgment  of  the  County  Court  of  Cook 
County  Is  rerereed  and  the  cause  reaanded. 

MYERS jSD  ASD  REMAKDKD. 
HeSurely,  J.,  ooneurs. 
Mr,  Justice  Matchett  speolally  eonourrlng, 

I  do  not,  In  view  of  the  evident  Intention  of  the  legislature 
to  provide  a  secret  ballot*  regard  the  giving  of  aeslistanoe  to  voters 
not  entitled  to  It  ae  a  light  matter.   Where  done  with  Intent  to  evade 
the  law  I  think  It  might  well  deserve  a  Jail  sentence. 
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PEOPLE  QF  fHE  ^tfe  OF  ILL^Ol|, 
ex  rel.  "-y«^«'.  ^FSCH, 


MR.  jm'^imr  ucsumhx  delivereo  tke  opihiok  of  thk  couat, 

Thle  l8  flinotJier  election  c&ise  in  w^i-iich  th«  Judges  and  clerks 
were  eh&rged  with  mleconduet  &t  a  prlm&ry  election  held  &t  Chicago  on 
April  12,  1938.  I4argaret  Jennings,  a  Judge,  wat  found  guilty  and 
fined  #500,  Emanuel  Solomon  was  found  guilty  and  sentenced  to  the 
County  Jail  for  one  year,  ien  Orloff  was  found  guilty  and  sentenced 
to  the  County  jail  for  two  years.  These  three  appeal  to  this  ocurt 
fron  the  Judgments  entered. 

It  ie  first  contended  that  the  County  court  had  no  legal 
authority  to  open  the  ballot  box  and  put  the  ballots  in  evidence.  The 
right  to  do  thie  has  been  sustained  by  the  Supreme  court,  stoekholia 

It   le  next  contended  that  the  trial  Judge  was  disqiuallfied 
by  personal  interest.  The  record  shows  he  was  a  candidate  for  nomi- 
nation at  "tefcile  April,  1938  primary,  at  which  the  respondents  served 
as  election  officials.   It  appears  his  candidacy  furnished  the  most 
controversial  issue  of  the  primary,  and  It  was  charged  against  re- 
spondents that  they  permitted  alteration  and  erasure  of  ballots  in 
oyAer  to  favor  his  opponent. 

In   a  similar  case  ve  have  held  that  the  trial  Judge  was  dis- 
qualified,  (People  ex  rel^  Euech  v,  Cunningham,  (Jen,  No,  40896, 
opinion  filed  today,}  In  that  case  the  disqualification  of  the  trial 
Judge  was  raised  by  a  motion  supported  by  affidavit  to  facte  not 
denied.  Here  the  question  was  not  raised  by  any  motion,  and  techni- 
cally respondents  must  be  held  to  have  waived  the  point  but  as  said  in 
Schmidt  V,  United  states.  116  Fed,  (2d)  394,  the  personal  factor  "ie 
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Inherent"  in  the  cae*.   In  feople  ex  rel.  Husch  v.  Lidovgky,  et  &1. , 
Ko,  40849,  opinion  filed  this  dAy,  ve  said  the  personal  interest  of  the 
triiil  jud^e  nfty  be  considered  ae  we  weigh  the  evidence  and  consider 
the  eh&rgee  of  g:uilt  and  the  penalties  inflicted. 

One  of  the  eh&rgee  ves  that  respondents  allowed  persons  to 
vote  who  were  registered  in  the  preeinct  from  other  than  their  actual 
residence.   The  Judgaent  order  found  the  three  respondents  guilty  of 
this  offense,  Sight  witnesses  testified  that  they  were  not  registered 
from  their  actual  plaee  of  residence  although  they  resided  in  the 
preeinct.   Some  of  ttiea  registered  fro»  their  business  addresses  and 
others  maintained  two  places  of  residence.   At  the  time  they  voted 
none  of  them  told  the  respondents  their  actual  places  of  residence, 
Eaeh  of  them  testified  that  he  or  she  voted  only  once  in  the  primary. 
The  primary  law  (111.  Rev,  3tats.  1939,  ch.  46,  par.  433,  §69(3))  pro- 
vides for  the  punishment  of  Judges  of  election  who  "knowingly"  permit 
unqualified  persons  to  vote, 

Reepondents  were  next  charged  with  giving  illegal  assistance 
to  voters.   Sixteen  witnesses  testified  they  were  given  aseietance  in 
marking  their  ballots.   They  give  a  variety  of  reasons  for  this.   Some 
voters  said  they  had  broken  or  forgotten  their  glasses  and  asked  for 
assistance,  3om«  of  the  voters  requesting  assistance  could  not  read 
or  write*  Otaiers  were  voting  for  the  first  time  and  asked  for  help, 
The  x^eord  tends  to  show  that  eaeh  of  these  voters  OftSt  the  ballot 
precisely  as  he  or  she  wished, 

A  watcher  employed  by  the  Election  Gommieeioners  testified  h( 
arrived  at  the  polls  at  4:46  in  the  morning  and  remained  until  the 
eount  had  been  completed;  that  he  watched  pretty  carefully  and  made  a 
written  report  to  the  Klection  Comraissionere,   Kile  report  was  not  of- 
fered in  evidence.   He  testified  he  saw  no  one  tamper  with  or  erase 
any  ballots  and  saw  no  ballots  with  erasures  on  them. 

Apparently  some  of  the  voters  given  assistance  received  it 
without  signing  written  affidavits,  as  required.   Mrs.  Jennings,  one  oJ 
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the  defendants,  testified  she  vould  have  suoh  voter  svear  orally  that 
he  or  eh®  vas  unable  to  read  or  write;  that  they  had  receiyed  no  in<- 
etruotions  from  the  Election  Commieslonere  and  vere  not  aware  of  any 
dletinotlon  between  oral  and  written  affidavits;  that  vihen  the  at- 
tention of  the  Judges  wae  called  to  the  blank  form  of  printed  affida- 
vit these  were  used,  but  there  were  only  25  of  these,  ^ich  were  ex- 
hausted in  a  comparatively  short  time*   Respondent  Orloff  testified 
that  he  tried  several  times  to  call  the  Election  Coasisiasioners  to 
secure  printed  forme  of  affidavits,  but  without  eucoees,  and  then 
tried  to  bonrov  some  from  a  neighboring  polling  place,  without  euceeei 
It  imn   testified  that  no  voter  wae  aseisted  unless  he  made  an  affidavi 
of  illiteracy,  either  oral  or  written.   All  of  the  assisted  voters 
wezt  registered  in  the  precinct  and  entitled  to  vot(^. 

John  Bilka  testified  for  the  respondents  that  he  vae  select- 
ed as  a  watcher  through  the  office  of  the  state's  Attorney |  that  he 
remained  at  the  polling  place  until  the  count  vas  completed;  that  he 
saw  no  person  erasing  or  tampering  with  the  ballots, 

Katharine  Keeler  testified  as  a  handwriting  expert.  She  did 
not  commence  to  examine  the  ballot?  until  almost  17  months  after  they 
had  been  deposited  at  the  city  hall,   She  gave  testimony  tending  to 
iOiow  there  were  erasures  end  alterations  of  the  ballots. 

Also  should  be  taken  into  consideration  the  quarter?  fui^ 
nished  by  the  Election  Gommissioners  in  which  to  hold  the  primary.  The 
polling  place  was  in  the  6l8t  precinct  of  the  24th  ^!»ard,  in  a  small 
delicatessen  and  candy  store,  40  feet  in  depth  and  about  HO  feet  wide; 
a  soda  fountain  was  on  one  side  and  on  the  other  side  a  candy  stand; 
"Siere  vas  also  a  delicatessen  and  lunch  counter  and  a  counter  for 
school  supplies.   The  ballot  box  was  on  a  round  table  suoh  as  is 
ordinarily  found  in  ice  creera  parlors.  The  store  was  open  for  busi- 
ness all  the  time  and  customers  came  into  the  store,  passing  the 
table  occupied  by  the  election  officials.   Numbers  of  children  entered 
the  store  from  time  to  time. 
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Th«  Gierke,  Margaret  Mal«e  and  Frank  Fx»e«dman,  vers  Inex- 
perienced in  this  elaee  of  work  and  the  court  properly  found  them  not 
guilty, 

Margaret  Jenninge*,  vho  vas  found  guilty  and  fined  i500,  was 
the  mother  of  two  minor  children  and  a  third  child  w&e  born  four 
months  after  the  primary.   She  had  no  political  oonneotione,  no  inter- 
est in  the  outcome  of  the  election  and  took  the  Job  on  account  of  the 
oompeneation  of  |8,   Emanuel  Solomon,  found  guilty  and  sentenced  to 
one  year  in  the  County  jail,  had  never  previously  served  as  a  judge  or 
olerk,   Orloff ,  who  was  found  guilty  and  sentenced  to  the  County  Jail 
for  two  years,  testified  he  had  no  interest  in  any  particular  candi- 
date; that  he  had  previously  served  as  a  elerk  in  an  election  but  net 
as  a  Judge, 

We  are  not  satisfied  with  the  findings  of  the  court  nor  the 
penalties  imposed.   As  ve  said  in  People  ex   rel,  Rusch  v,  Lidovsky, 
supra.  "It  is  Just  as  important  that  persone  accused  but  innocent 
should  be  exonerated  as  that  those  guilty  should  be  punished. ^ 

For  the  reasons  indicated  the  Judgments  will  be  reversed  and 
the  cause  remanded  for  a  new  trial* 

REVSKSS©  ASP  RP^AW'DEB, 
O'Connor,  P,jr. ,  and  Matohett,  J,,  concur^ 
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MR.  JtiSTIOK  McSURSLX  DELIVEHJSD  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  a  ooaplalnt  In  oh&noery  asking  that  a  lift 
Inturanoe  policy  Isiuad  by  It  to  defendant  Anton  A.  Montresor  be 
declared  void  and  that  defendants  be  restrained  fiH>ffl  bringing  any  eult 
predicated  upon  this  policy;  the  eauee  was  referred  to  a  master  In 
chancery  idio  heard  the  evidence  and  made  a  report,  reoomraendlng  a 
decree  as  prayed  for;  exceptions  wei^e  overruled  and  decree  was  ac- 
cordingly entered,  from  which  defendants  appeal, 

October  26,  1957,  plaintiff  i«ued  its  life  insurance  policy 
In  the  sum  of  ^6000  to  defendant  Anton  A.  Montresor.   The  complaint 
alleges  that  Montresor  aade  false  and  untrue  representations  as  to  hie 
physical  condition  which  induced  plaintiff  to  issue  the  policy;  that 
luUL  plaintiff  known  these  answers  were  false  and  untrue  it  would  have 
rejected  the  application  and  refused  to  issue  the  policy.   Plaintiff 
offers  to  return  all  preraluns  paid. 

The  saster  found  that  in  his  application  Anton  Montresor, 
In  answer  to  the  question  as  to  i^liether  he  had  syphilis^  answered 
"No,  *   and  that  he  had  never  had  a  serious  illness  or  surgical  operation, 
The  evidence  shows  wnd  the  master  found  that  In  Becember,  193S, 
Montx^sor  had  been  visited  by  hie  doctor,  willlan  J,  Vynalek,  who 
found  him  suffering  from  a  large  right  hernia;  that  Montresor  was 
operated  on  for  this  at  the  3ez>wyn  Hospital;  that  at  that  time  an  ex- 
amination was  made  of  him  and  the  tests  showed  he  had  syphilis.   De- 
fendant continued  belngtreated  by  the  doctor  for  syphilis  from  the 
time  he  left  the  hospital,  in  January,  193?,  until  March,  1933.   The 
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B&ater  also  found  Montrnsor  wae  an  ln«an«  p«r8on  and  waa  ropresentad 
In  this  cauee  by  a  guardian  ad  llt^ia. 

The   argument  of  defendants  seeBa  to  be  to  question  the  teste 
given  to  Montresor  vrhioh  gave  evidenoe  that  he  w««  aufferlng  fz*om 
eyphllia.  Dr.  Vynalek  testified  he  gave  Montreaor  IntravenouB  In- 
jections of  neoealvarean  and  other  sjedicinea  usually  given  for  eyphl- 
11««  He  also  testified  that  ayphilie  frequently  brings  on  evidence  of 
"brain  changes, *  leading  to  pareaia,  The   master  and  the  deoree  found 
that  Anton  Montresor  was  an  Insane  person,  confined  In  the  Manteno 
State  Hospital,  The  medical  testimony  is  uncontradicted. 

It  has  been  held  In  a  number  of  cases  that  a  court  of  review 
will  not  disturb  the  conclusions  of  the  Blaster  and  the  chancellor  un- 
less they  are  contrary  to  the  weight  of  ^e  evidenoe.  Metropolitan 
Life  Ina.  Co.  v,  Shattae.  S98  111.  App,  3S6j  Pagedaoh  v.  Auy.  564  111, 
491,  and  Bralnard  v,  Braln&rd.  S73  111.  469. 

Undoubtedly  Montresor  knew  his  representations  that  he  had 

never  had  any  serious  illness  and  never  suffered  a   Eurgical  operation 

or  ever  been  In  a  hospital,  were  untrue.  However,  this  le  a  chancery 

proceeding  brought  Isy   the  Insurance  ooa^any  to  cancel  the  policy,  and 

In  feeetem  &  Southern  Life  Ine.  Co.  v,  Tomaeun.  388  111,  496,  502,  the 
court  eald  that  in  an  equitable  action  of  thla  kind,  tBlsrepresentatloni 

*wlll  avoid  the  policy  if  they  are.  In  fact,  false  and  snaterial  to  the 
riik  even  though  made  throuf^  mistake  or  in  good  faith, * 

This  Is  not  a  case  like  fhompson  v,  State  Mut.  Life  Aesur, 
Ca, ,  305  111.  App,  865,  whleh  was  an  action  at  law  to  recover  on  a 
life  Insurance  policy  where  the  court  found  the  applicant  for  insurance 
did  not  falsely  answer  any  questions  or  misrepresent  any  matter  in  his 
application  for  insursnce* 

There  is  no  evidenoe  that  plaintiff  waived  the  fraud,  and 
waiver  was  not  pleaded,  F'eder  v.  Midland  Casualty  Co, ,  316  111,  562, 

We  cannot  say  the  decree  is  against  the  uianifest  weight  of 
thtt   evidence,  and  it  is  affirmed, 

DECREE  APPIRMED, 

Matchett,  J,,  concurs,  (see  next  page) 
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Mr.  Presiding  Justice  O'Connor  specially  concurring; 

I  agree  with  the  conclusion  reached  but  not  in  all  that  is 
said  in  the  foregoing  opinion.   Froehler  v,  NOp  Amer.  Life  Ins^,  Co, , 
374  Illo  17;  Joseph  V,  New  York  Life  Ins.  Co, .  219  111.  App.  452; 
Thompson  v.  State  Mutual  Life  Assur.  Co. ,  305  111.  App.  233. 
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^'HJ  0  O  jWi«  ti  1  8 
ME,  JUSTICE  '^kfCmfST   B'ttlVmi©  THE  OPIUIOH  Of  TH2  GQWH, 

Defendant  appeals  from  two  judgment's  entered  on  verdicts  of 
a  jury,  one  fop  #75  In  favor  of  Alt)ert  Stahnke,  and  another  for  ^5000 
In  faTor  of  Otertrude  otahnke.  Plaintiffs  sued  for  damages  for  alleged 
negligence  of  defendant,  by  which  they  vere  injured. 

It  18  urged  for  revereal  that  the  verdicts  are  against  the 
weight  of  the  evidence  and  that  the  court  erred  in  not  giving,  aa  re- 
quested, defendant's  refused  instructions  Hos,  1,  5  and  ?, 

The  occurrence  in  which  plalntlffi  vei^  injured  took  place 
on  January  23,  1937,  In  Kedjtie  avenue  (a  north  and  eouth  street)  in 
Ghicago,  and  north  of  62nd  street  (an  east  and  west  highway).  On  that 
date,  sometime  between  2   and  3  o'clock  in  the  afternoon,  there  was  a 
collision  between  the  Plyaouth  automobile  in  which  plalatlffe  were 
riding  north  on  the  east  side  of  Kedzie  and  a  truck  of  defendant 
driven  south  on  the  west  aide  of  that  street,  "Phe  owner  and  driver  of 
t3m   PlyiWJiith  was  Albert  Kruseo,  who  le  the  son-in-law  of  Albert  and 
brother-in-law  of  Gertrude,  Albert,  father  of  Gertrude,  was  about 
68  years  of  age.  Hie  eyes  needed  medical  attention,  a  doctor  at 
Niles,  Michigan,  had  been  recoramended,  A  trip  to  Nlles  to  see  this 
doctor  wae  arranged.  The  aooldent  occurred  while  returning,  Albert 
Kruseo  was  driving.  Albert  Stahnke  sat  beside  him  In  the  front  seat; 
fihsrtxnide  sat  in  the  rear  seat.  The  weather  was  cold.   Snow  had 
fallen  a  day  or  two  before  and  the  street  was  covered  with  ice  and 
snow.   Two  street  car  tracks  ran  north  and  south  in  Kedaie  avenue. 
Southbound  cars  ran  over  the  west  tracks;  northbound  ears  over  the 
east  tracks. 
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TbM   truck  carried  &  load  of  about  10  tone,  &nd  the  equipment 
weighed  from  IS, 000  to  13,000  pounds,   fhe  automobile  and  tractor 
collided  under  clreumetanoes  In  dispute.   The  erldenoe  for  plaintiffs 
tended  to  ahov  that  the  tractor  edged  over  from  the  west  aide  of  the 
street  tov&rds  the  east  side  of  It  and  Into  the  path  of  the  Plymouth 
automobile,  while  defendant's  e'vldenoe  tended  to  show  that  the  &uto> 
mobile  moved  over  towards  the  west  side  of  the  street  and  skidded, 
striking  the  traetor.  ^e   shall  a  little  later  eonslder  the  weight  of 
the  eTldenoe  on  this  controlling  point* 

As  to  defendant's  refused  instructions  we  find  no  reversible 
error.  By  Instruction  Ho.  1,  the  jury  would  have  been  told  that  It 
w&e  the  sole  judge  of  the  facts,  and  that  If  it  believed  that  any 
witness  had  wHfully  testified  falsely  it  was  at  liberty  to  disregard 
his  evidence  exeept  so  far  as  corroborated  by  other  credible  evidence. 
This  refused  instruction  was  In  substance  covered  by  given  Instruction 
Ho.  20. 

Defendant's  refused  instruction  Ho,  7  was  in  substance  that 
if  there  w#s  an  Inheirent  improbability  In  the  stateisent  of  a  witness 
or  witnesses  considered  in  connection  with  all  the  evidence,  the  Jury 
might  disregard  such  statement  or  statements.   The  substance  of  this 
Instruction  was  covered  by  given  initruetlons  Nos.  1@,  IS, and  20. 

Defendant  earnestly  argues  (citing  aiany  authorities)  that 
the  court  erred  in  refusing  to  give  Its  refused  instruction  No,  5. 
That  instruction  was:   "While  it  Is  true  that  the  negligence  of  the 
driver  of  an  automobile  oennot  be  laputed  to  a  guest  in  such  car,  yet 
where  several  persons  are  engaged  In  a  joint  enterprise  and  are  using 
an  automobile  la  furtherance  of  such  joint  purpose  and  have  joint 
control  over  the  automobile  in  i«hlch  all  are  riding,  in  such  case  the 
negligence  of  each  is  imputable  to  the  other,  and  in  this  case  if 
either  of  the  occupants  of  the  automobile  In  idiich  the  plaintiffs  were 
riding  at  the  tine  of  this  ocourrenoe  was  negligent  at  or  just  before 
the  happening  of  the  accident  in  question  in  any  way  which  pz^xlmately 


ittTfroB^l     saa^    i^  d$aq  «»K.^  '      to  u&li  *«a«  •tt^T   aMs^o^f  *99t;*» 

,&9MX^  ^vo»    ftXltfOfl 

♦JfiXo  5  ^iXicEirRoo  »Xf»  ao  •stasAXve  •il} 

.OS    .oH 

M«nlXw  ^u  s^;riXicr««fo«xqffii  ifneieiffii  xui  sfv  e*x«xO  11 

^•xtit  «ki$;}    f(»fini»&Xv  i;fo9i8ao9  nX  Aa^tAXtnoo  ••et^ntlw  «!• 

■ioXi^oinlfsnX  JNrafiil::  ^BXewl  yoo  axW 

•£{9  1«  »s£i9^iX%8n  adt  iTeiiif   fii  :tiM;i;rsflX  iuSt 

i%\   ,'j«o  iif>iip  J&«3^«qii:  j'i^m^nam  ft*  lo  "xsrlrLfe 

I^Xay  vtA  btiA  •aXnqnce^ns  i^nXot  a  ai  ^'»h«h'  ^«3'i9q  Xrxavoa   onaiiv 

inio\,  avaxi  Jbnfi  a«oq*i:vq  $fiX<»t  ''-  y(»fiAni»j#itfl  ni   sXXdoa^od^ujs  Aa 

9tii   aa«e  ifoua  r>i    t^ldXi  ^i.^   IX^  doldV  1on<»i^tM   «if«f  la^o  Xcnciffloo 

IX  ea«o  «ixf:r  al  bn*   ^itntStd  9tM  »t  «XdfJi^uqi»i  «X  {{»«a  le  aaaa^XXsaii 

naw  altX^nXaXq;  axW  aaicitr  nX   9Xic(o«c4iW'  .«k;i»oeo  »dljr   to  li^iUXa 

aaolacf  i^sKt  to  9ji  ^ndaXX^an   a«w  aoiNr7*x»9oo  nXM^  la  aaiXt   wit  9»  ^thln 


-3- 

eontrlbutftd  or  proximately  helped  to  bring  itlaout  Uic  aeoldent  and  the 

plaintiffs'  alleged  injuries,  there  can  he  no  recovery  in  this  ease, • 

This  instruction,  it  will  he  noticed,  assumes  that  Albert 
Kruseo,  Albert  Stahnke  and  Gertrude  stahnke  at  the  time  of  the  ac- 
cident were  engaged  in  a  Joint  enterprise,  and  that  the  automobile  was 
being  drlTen  in  furtherance  of  that  enterprise.   Gertrude  stahnke  in 
substance  said  that  they  ij«nt  to  Niles  on  this  particular  day  at  her 
request  and  in  behalf  of  her  father;  ^that  Mr.  Krusee  got  his  oar  and 
to<*  us  over  ttiere  that  morning,  ♦•♦  ise  arrived  at  Miles  about  five 
minutes  after  lOiOO  o'clock  ♦♦*  We  g^t  right  in  to  see  the  doctor  ♦♦♦ 
We  wejre  there  about  forty-five  minute e,  ***  We  eaae  north  on  ledtie 
instead  of  >«e8tern  because  we  like  the  road  better,  **  Defendant  cites 
with  others,  stoutg  v,  Miooeon.  870  111,  App,  28;  Thomas  v,  Buchanan. 
272  111,  App,  308  (reversed  in  S87  111.  270),  and  the  same  case  in 
277  111,  App,  393, 

In  the  atoutg  case  the  Appellate  court  held  that  if  the 
driver  of  an  automobile  was  an  agent  or  servant  of  the  person  riding 
with  him,  the  person  so  riding  would  be  bound  by  hie  negligence;  that 
the  relationship  between  the  driver  of  a  oar  and  a  person  ^o  was  in- 
Jux>ed  while  riding  in  it  was  of  prlmax*y  and  vital  importance;  and 
that  evidence  was  admissible  to  show  that  the  driver  was  in  fact  saeh 
agent  and  servant.   In  other  words,  that  the  question  of  the  relation- 
ship was  for  the  Jury. 

In  the  Thomae-Buoh&nan  case  l^e  Supreme  court  said  that  if 
tiiere  was  any  Is^ue  made  in  the  trial  upon  the  z>elationship  between 
the  deceased  and  the  driver  of  the  automobile,  there  was  sufficient 
evidence  to  go  to  the  Jury  on  such  issue,  and  that  the  trial  court 
would  not  have  been  waj^anted  in  taking  the  case  from  the  Jury  on  that 
issue. 

In  arubb  v.  111.  Terminal  Co..  366  111,  350  (reversing  S86 
111,  App,  499}  the  Supreme  court  held  that  where  one  who  had  been 
riding  in  an  automobile  brought  an  action  for  personal  injuries  againsi 
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a  third  party,  and  th«  ©vldenoe  showed  tlie  plaintiff  and  th«  driver 
Of  th«  ear  were  making  the  trip  as  a  Joint  enterprise,  tiiere  being  no 
evidence  as  to  yiho   owned  the  car,  the  defendant  wae  entitled  to  an  In- 
struotion  tOiat  plaintiff  wae  eharjleable  with  the  negligenoe  of  the 
driver  of  the  oar,  and  that  it  was  error  to  instruct  the  Jury  that 
plaintiff  waa  a  gueet  only.  %«  faets  there  were  clearly  distinguish- 
able from  the  faete  here.  In  that  case  tiaere  wae  no  evidenee  showing 
who  wai  the  owner  of  the  ear  aor  who  was  in  entire  eontrol  of  it.  Here 
the  undiiputed  evidence  ie  to  the  effect  that  Albert  Irueeo  was  the 
owner  of  the  oar,  and  that  he  had  the  entire  control. 

Xn  46  Oorpua  Juris,  p,  1051,  §588,  it  is  said: 

"To  constitute  occupants  of  a  conveyance  joint  adventurers, 
there  must  be  not  only  joint  interest  in  the  object®  and  purposes  of 
the  enterprise,  but  also  an  equal  right,  expreee  or  implied,  to  direct 
aad  eontrol  the  conduct  of  each  other  in  the  operation  of  the  con- 
veyanoe. " 

In  20  E,  G.  L,  149,  §122.  it  ie  said; 

"If  two  or  Bore  persons  unite  in  the  joint  prosecution  of  a 
eoaaon  purpose  under  euoh  circuiastanctB  that  each  has  authority,  ex- 
press or  implied,  to  act  for  all  in  respect  to  the  oonti*©!  of  the 
Beans  or  agencies  esiployed  to  execute  such  ©offlmon  purpose,  the  negli- 
gence of  one  in  the  ffianagement  thereof  will  toe  imputed  to  the  others, « 

In  Bla»hfleld»s  Cyclopedia  of  Autoaobile  i^&w  and  Practice, 
§2372f  pp,   l'71-17g,  it  is  said 5 

"An  essential,  and  perhaps  the  central,  element  which  must 
be  shown  in  order  to  establish  a  joint  enterprise  ie  the  existence  of 
Joint  control  over  the  aanag^^^nt  and  operation  of  the  vehicle  and 
the  course  and  conduct  of  the  trip. * 

In  the  lestatement  of  the  Law  of  Torts,  §491,  it  is  said: 

*Whea  the  plaintiff  i®  a  guest,  as  defined  in  §490,    oom- 
nent  A  (which  deals  with  distinction  between  'Passenger*  and 'guest*), 
the  effect  of  the  driver's  negligenoe  upon  the  plaintiff's  right  to 
recover  is  determined  by  the  rule  stated  in  th&t  eeotion;  therefore. 
If  there  Is  no  p rearrangement  for  a  substantial  sharing  of  the  ex- 
penees  of  the  trip,  as  to  intiiich,  eee  comment  0  (dealing  with  'sharing 
esq^eneee  of  trip'),  the  trip  l<?  not  a  joint  enterprise  mprely  because 
It  ie  made  at  the  request  of  the  jjlalntiff ,  because  he  and  his  hoet 
have  a  coiaiaon  deetination,  because  the  deetination  or  any  change  there- 
in Is  to  be  deterained  by  muituaL  agreement,  because  it  is  arranged  that 
the  guest  is  to  drive  alternately  with  hie  hoet,  or  even  because  they 
are  going  to  the  oomaion  destination  to  accoraplish  a  purpose  in  which 
they  have  a  ooiamon  but  not  a  business  Interest.  No  one  of  these  facts, 
nor  indet^d  all  of  them  together,  is  sufficient  to  Justify  &  jury  or 
other  trier  of  fact  in  finding  that  the  trip  was  a  jjoint  enterprise." 
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Th«  Instruotion  as  offered  assumed  th&t  the  trip  to  Nilee 
and  return  w&b  a  Joint  enterprlsa  of  ^tee  thr««  persons.  The  question 
was  not  subiBltted  to  the  Jury  nor  does  the  instruction  undertake  to 
define  what  a  Joint  enterprise  li  within  the  meaning  of  the  law.   ^e 
hold  the  court  did  not  err  la  refusing  to  give  the  instruct ion. 

The  appeal  seems,  therefore,  to  turn  upon  the  question  of 
whether  the  verdicts  returned  were  against  the  manifest  vel^t  of  the 
evidence.  If  this  was  the  case  the  court  erred  in  denying  the  motion 
for  a  new  trial.  The  defendant  concedes  that  there  was  evidence  for 
plaintiffs  sufficient  to  require  the  submission  of  the  Issues  of  fast 
to  a  Jury. 

For  plaintiffs  there  were  four  ocourrenoe  witnesses.  The 
driver,  Kruseo,  said  he  was  going  north  in  the  east  side  tracks, 
driving  about  16  miles  an  hour;  that  there  was  a  street  car  and  two 
tamicks  going  south  on  the  west  side  of  the  street?  that  the  truck,  to 
which  a  trailer  was  attached,  turned  east,  struck  the  car  in  which 
plaintiffs  were  riding  and  then  turned  back  again;  that  h©  set  his 
brakes  and  tfee  front  end  of  the  tractor  or  truck  hit  his  automobile, 
then  turned  toward  the  west.  His  automobile  was  about  5  feet  from  the 
tractor  %rtien  it  tuaraed  towards  him;  that  there  was  no  traffic  In  the 
street  going  north  but  there  was  a  passenger  car,  two  trucks  and  a 
street  oar  going  south,  the  collision  sent  his  ear  clear  over  to  the 
«a8t  fide  of  the  street,  Thn   truck  aroved  to  and  upon  the  west  curb. 

the  testiaony  of  Gertrude  stahnke  In  essentials  corroborates 
tke  teBtlmony  of  the  driver.   3he  said  the  automobile  was  being  driven 
north  straddling  the  east  rail  of  the  north  bound  street  ear  tracks; 
that  It  was  going  about  16  miles  per  hour;  that  she  first  saw  the 
truck  when  Krusec  yelled,  and  it  was  then  not  more  than  5  or  8  feet 
awmy«  She  was  sitting  in  thre  back  seat, 

Albert  Stahnke  testified  that  he  first  saw  the  truck  when  it 
was  about  6  or  7  feet  away,  and  corroborates  the  evidence  of  the  driver 
as  to  the  oiroufflstanoes  of  the  accident. 
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Plaintiffs  also  produced  William  Oryphout,  who  lived  at  6540 
S.  Damen  street.   He  wae  on  his  way  to  work  and  walking  north  on  the 
east  side  of  Kedzie,   He  saw  the  Plymouth  oar  going  north,  he  thinks 
at  B.   speed  of  about  35  or  35  milee  per  hour,   when  he  saw  it  it  was 
straddling  the  east  rail  of  the  northbound  tracks.   He  saw  the 
Plymouth  car  oorae  in  contact  with  the  truck  coming  in  the  opposite 
dlreetlon,  and  at  that  time  the  Flysouth  was  going  north.   It  was  not 
in  the  rails;  it  was  Just  on  the  outside.   The  automobile  going  north 
passed  hliB  at  a  pretty  good  rate  of  speed.   He  was  going  to  work  and 
was  ready  to  cross  the  stretst.  He  saw  the  truck  ^nd  its  left  front 
wheel  was  outeide  the  east  rail  of  the  southbound  street  car  track, 
■ore  than  half  way  between  the  two  tracks  ajid  headed  southeast.   This 
witness  had  talked  with  the  investigator  for  the  defendant  company  and 
had  signed  a  statement.   The  statement  was  produced  In  court,  and  he 
read  it  over  carefully  at  a  recess.   He  then  said  that  at  the  tine  in 
question  he  was  about  50  feet  north  of  6gnd  street  between  62nd  and 
61st  place.   The  statement  said  that  the  left  wheels  of  the  Plyaiouth 
ear  were  "Just  to  the  left  or  west  of  ttie  inner  rail  of  the  northbound 
ear  tracks.  <*     The  witness  said  he  did  not  tell  the  man  that  when  the 
statement  was  made  up.   He  did  not  know  whether  he  read  the  etateaent 
before  he  signed  It  but  he  made  no  complaints  about  It  at  the  time. 
The  defendant  did  not  read  the  statement  to  the  jury  and  objected  to 
the  Jury  taking  it  ndien  It  retired, 

Kuhn,  the  driver  of  the  truck,  whose  opportunities  for  seeing 
and  knowing  were  better  than  any  other  of  defendant's  witnesses, 
testified  that  he  had  driven  automobiles  for  about  7  years;  that  at 
the  time  the  streets  were  a  solid  glare  of  lee  and  had  been  that  way 
for  a  few  days;  that  as  he  approached  the  scene  of  the  accident  he 
was  straddling  the  west  rail  of  ^e  southbound  traok  on  the  right  side 
of  the  stz*eet  and  was  travelling  about  15  miles  an  hour;  that  he  had 
been  travelling  faster  than  that;  that  he  slackened  his  speed  at  61st 
place  because  there  was  a  street  oar  In  front  of  him  which  was  slowing 
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down;  that  he  started  to  slow  dovn,  too,  and  blinked  hie  lights  to 

notify  thoee  back  of  him  that  he  vae  going  to  stop;  that  he  was 

"fanning"  the  brakes  (meaning  that  he  vae  applying  them  and  releasing 

them  alternately  to  keep  from  g^olng  into  a  slide);  that  there  was  an 

automobile  back  of  him  vhioh  he  oould  eee  through  his  mirror.  He 

says  he  noticed  a  street  oar  going  north  on  the  east  side  of  the 

street 
street;  that  the  Plymouth  passed  the  northbound/car  and  when  about  10 

feet  in  front  of  it  "whipped  in  and  went  into  a  elide "•;  that  its 
wheels  got  caught  in  the  ruts  from  the  Ice  and  snow;  that  the  ear  slid 
la  an  angle  heading  straight  toward  him,  and  that  he  turned  to  the 
eurb  to  try  to  get  out  of  the  way.  He  says  the  automobile  was  travell- 
ing about  30  miles  an  hour  as  It  approached  him.   The  left  corner  of 
the  automobile  struck  the  left  fender  of  his  truok«  He  says  the  car 
came  diagonally  across  the  street  in  a  skid.   The  weight  of  Kuhn'e 
testimony  is  much  impaired  by  ^e  fact  that  he  says  ha  saw  a  etreet 
ear  going  north  on  the  east  tracks,  and  that  plaintiffs*  ^^lymouth  was 
driven  around  north  on  the  east  side  and  when  north  of  it  turned  to 
the  west.   Of  the  occurrtnoe  witnesses  who  testified  (eleven  in  all)  nc 
other  witness  says  there  was  any  northbound  street  car  there, 

Becker,  driver  of  a  wreck  wagon  for  the  Chicago  Surface 
Lines,  testified  that  he  received  a  call  concerning  this  accident  at 
9  mlnatee  after  2  o* clock  on  ^e  day  In  question,  and  went  to  the 
sodne  of  the  accident,  arriving  at  2:19  o'clock.  He  says  there  was 
lee  and  snow  en  the  etreet,  and  that  It  was  very  slippery;  that  whem 
he  got  thex>e  he  found  an  automobile  and  a  truck  and  trailer.   The 
front  wheels  of  the  tz*uok  were  up  on  the  west  sidewalk  euid  the  rear 
end  of  the  trailer  blocked  the  southbound  car  track.   He  hooked  on  to 
the  truck  and  pulled  it  back  and  then  got  around  the  front  end  and 
pulled  it  up  against  the  curbstone.   The  truck  was  headed  southwest. 
The  two  front  wheels  were  up  over  the  curbing.   He  did  not  find  any  of 
the  ruts  of  wbloh  Kohn,  the  driver,  testified,  but  there  was  a  little 
ridge  of  lee  thrown  up  by  the  iiheele  of  the  street  car.  He  was 
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eautloufi  a.«  he  drove  on  aocount  of  the  eondltlon  of  the  etreete  and 
had  ekld  chains  on, 

W,  P.  wilhert,  a  field  engineer,  testified  that  he  was  in  an 
automobile  travelling  south  on  Kedzle  avenue  behind  the  trailer  truck 
and  that  he  had  heen  following  It  for  several  blocks.   He  did  not 
know  at  what  speed  he  was  travelling;  he  thou^t  not  auch  over  20 
mllee  an  hour.  His  wife  and  son  were  with  him;  hie  wife  seated  at 
his  right.   He  had  been  watching  the  pneumatic  brake  cylinders  on  the 
rear  wheels  of  the  truck.  After  leaving  Slst  pl&oe  the  truck  brakes 
were  applied  and  the  truck  slowed  up.   As  he  followed  the  truck  was 
straddling  the  west  southbound  rail.  He  was  a  oar  and  a  half  or  two 
cars'  lengths  back  of  the  truck.  He  had  been  trying  to  pass  it  which 
was  impossible  because  of  the  width  of  the  truck.   He  did  not  notice 
anything  until  he  heard  the  crash,  which  was  loud,   v*hen  he  heard  the 
crash  the  fz^nt  end  of  the  truck  swerved  over  toward  the  west  curb. 
He  did  not  see  anything  until  the  car  involved  in  ttoe  accident  swung 
out  and  case  svlnglng  around  on  the  other  side  of  the  street.  He 
noticed  the  front  of  the  left  fender  of  the  truck  was  smashed  in.  He 
says  that  the  first  ei^t  he  had  of  the  passenger  ear  was  when  it  was 
swinging  around  to  the  east  curb  after  the  crash.   He  did  not  see  it 
approach.   It  was  impossible  for  hia  to  see  the  actual  Impact.  He 
flays  that  all  the  tiae  he  followed  the  trailer  truck  it  had  not  gone 
over  the  inside  rail  of  the  southbound  track,  but  from  tdiere  he  was  ht 
could  not  see  whether  it  had  donfs  so, 

Mrs,  Gilbert  also  testified,   Bhe  was  sitting  in  the  front 
seat  of  their  automobile  with  her  husband.   She  saw  the   truck 
straddling  the  outside  rail  going  south,   3he  heard  a  crash  and  then 
saw  the  other  car  coming  in  the  opposite  direction  on  Kedeie, 

l>.  w,  Mcintosh,  garage  owner  and  mechanic,  recalled  the  ac- 
cident.  He  said  he  received  a  'phone  call  to  pick  up  an  accident 
case  at  66th  street  and  was  rushing  to  it;  that  he  was  back  of  the  car 
m  lAiich  the  Wilberts  were  riding.   He  was  in  a  hurry  and  pulled  in 
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l>«]ilnd  th0  tr&otor  &nd  trailer;  went  1^  three  private  oars  and  one 
delivery  truck  before  he  v&e  &ble  to  get  to  the  third,   l^e  oar 
direotly  behind  the  truck  w«e  in  ths  center  eo  there  was  room  enough 
to  get  between  hla  and  the  weet  curb,  and  he  had  started  to  squeeze  in 
there  when  the  aeeident  took  plaee.   He  saw  the  line  of  travel  of  the 
truck  Juet  before  the  accident.   The  txnick  was  on  t^e  southbound 
traeke;  it  did  not  Jump  over  onto  the  northbound  tracks  nor  erose  the 
center  line  of  the  road;  did  not  move  in  any  other  direction  t2ian  a 
straight  line  until  it  was  hit.  At  the  time  the  accident  happened  the 
witness  said  he  was  driving  between  30  or  35  miles  an  hour  and  had  been 
following  ttie  oar  in  front  of  hla  for  about  half  a  block.  He  was 
trying  to  pass  the  autoraobile  in  front  and  the  tmjck  before  he  got 
to   the  alley.  He  had  Just  started  around  and  tried  to  pass  on  the 
right  when  the  accident  hap;  ©ned.  He  did  not  see  the  body  of  the 
Plymouth  before  he  came  to  a  stop. 

We  find  nothing  in  this  evidence  or  In  the  elreumstances  of 
the  case  which  would  Justify  our  saying  that  these  VRrdlcte  are 
Against  the  aanifeet  wei^t  of  the  evidence.   The  jury  and  the  trial 
Judge  saw  and  heard  the  witnesses  and  this  seems  to  be  the  kind  of  a 
case  where  the  opinion  of  the  Jury  and  the  trial  Judge  liiould  be 
flnal« 

The  Judgaents  will  be  affirmed* 

JUWMEMfS  AfFIRMED, 
O'Connor,  P.J,,  and  McSurely,  J,,  concur^ 
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MR.   JUSTICE  MATCHETT  DEMVERED  THE   OPINION  OF  THE   COURT. 

I' 
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On  trial  by  a  jiiry  of  six,  there  was  a  verdict  for  plaintiff 
In  the  sum  of  |768*87,  on  which  the  court  overruling  a  motion  for  a 
new  trial  entered  judgment,  from  which  defendant  appeals* 

The  suit  was  begun  January  28,  1939,   It  was  based  on  a 
lease  of  certain  premises  In  Chicago  executed  and  delivered  by  plain- 
tiff to  defendant  October  20,  1933,  whereby  the  premises  were  demised 
for  a  term  of  five  years  expiring  October  31,  1938.   The  rent  for  the 
term  was  #9300,  payable  at  the  rate  of  |155  per  month,  In  advance. 

Defendant  did  not  yield  up  possession  at  the  end  of  the 
term  but  held  over  for  33  days,  to  and  Including  December  3,  1938, 
The  lease  provided  that  In  case  of  such  holding  over  defendant  would 
pay  plaintiff  "for  the  whole  time  such  possession  is  withheld,  the 
sum  of  Fifteen  Dollars  per  day, "  Under  this  clause  plaintiff  in  his 
suit  claimed  |495,   By  the  second  paragraph  of  the  lease  defendant 
promised  "that  it  will  keep  said  premises  in  good  repair,  replacing 
all  broken  glass  with  glass  the  same  size  and  quality  as  that  broken, " 
Under  this  clause  plaintiff  claimed  for  items  designated  as  cleaning 
the  fire  box  and  ash  box  of  the  boiler,  ilO;  for  replacing  burned  out 
grates  and  Installation  of  new  parts,  #62,70;  for  replacement  of 
broken  glass,  |25;  for  draining  boiler  and  lavatory  sinks,  ^20;  and 
cleaning  and  removing  flour  from  the  floors,  #50,  a  total  of  $167.70, 
By  the  last  paragraph  of  the  lease  defendant  agreed  to  pay  all  reason- 
able costs  and  attorneys'  f&es  and  expenses  that  might  be  made  and 
Incurred  in  enforcing  the  covenants  and  agreements  of  the  lease. 
Under  this  paragraph  plaintiff  claimed  |100,  Plaintiff  also  claimed 
|6,12  for  a  water  bill  of  that  amount  \dalch  was  unpaid.  Defendant 
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admits  this  Item  Is  due.  These  items  constituted  the  whole  sum  of 
|768»87,  which  was  the  amount  of  the  verdict  and  the  Judgment.   The 
Jury  allowed  every  item  claimed^ 

Defendant  challenges  the  item  of  $495  for  holding  over  oc- 
cupancy. It  says  the  claim  is  unwarranted;  that  the  allowance  of 
|15  per  day  is  by  way  of  penalty  rather  than  for  liquidated  damages. 
Plaintiff  testified  that  the  actual  rental  value  for  the  time  held 
would  he  |275  per  month,  while  evidence  offered  by  defendant  tended 
to  show  that  the  rental  value  of  the  premises  was  not  more  than  the 
amount  reserved  in  the  lease,  namely,  #155  per  month.   Defendant 
claims  that  recovery  on  this  item  should  have  been  limited  to  that 
amount. 

The  premises  were  used  in  manufacturing  food  products  and 
bakery  goods  and  were  improved  by  a  brick  building.  The  property  was 
industrial.  The  building  had  three  floors*  The  dimensions  of  the 
of  the  ground  floor  and  the  second  floor  were  fifty  by  one  hundred 
feet.   The  first  floor  was  of  concrete;  the  second  and  third  floors 
of  maple  lumber.   The  front  of  the  building  was  of  pressed  bricks   It 
wae  equipped  with  a  low  pressure  steam  plant  with  unit  blowers  and 
radiators  and  an  electric  elevator.   The  building  was  about  twelve 
years  old  with  the  exception  of  one  story  which  was  about  six  years 
old« 

The  principal  question  in  the  case  is  whether  the  provision 
for  paying  |15  per  day  was  an  agreement  for  the  payment  of  liquidated 
damages  or  for  a  penalty.  If  liquidated,  plaintiff  was  then  entitled 
to  recover  |495  on  account  of  that  item.   If  not  liquidated  but  a 
penalty,  plaintiff  was  limited  to  recover  the  reasonable  value  of  the 
premises,  which  could  not  have  been  under  the  evidence  more  than  s$275 
per  month.   The  statement  in  the  lease  is,  of  course,  hot  conclusive 
but  is  to  be  determined  by  all  the  facts  and  circumstances  tending  to 
prove  the  actual  intent  of  the  parties^  Advance  Amusement  Co,  v, 
Franke,  268  111.  579;  Ludlow  Valve  Mfg,  Co,  v.  City  of  Chicago.  181 
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111,  App,  388*   The  courts  favor  a  construction  which  excludes  the 
idea  of  liquidated  damages  and  permits  the  parties  to  recover  only 
the  actual  damages  which  have  been  sustained,   Iroquois  Furance  Go«  v, 
Wilkin  Mfg,  Co..  181  111,  582;  0.  M.  White  v.  Mandel  Bros. .  248  111. 
App,  313;  Joseph  H»  Beuttas  v.  Edward  A.  G-arvey.  270  111.  App.  310. 

The  difficulty  of  computing  the  damages  (Weiss  v,  U.  S. 
Fidelity.  300  111,  11),  the  manifest  intention  of  the  parties  (B.  &  R. 
Brewing:  Co.  v.  Modzelewski.  269  111.  539),  the  question  of  whether  the 
provision  is  free  from  oppression  or  unconscionability  (Paramount 
Pictures  Distributing  Go.  v.  Gehring.  283  111.  App.  581),  are  all  im- 
portant factors  in  deciding  whether  such  a  provision  will  be  construed 
as  a  penalty  or  liquidated  damages,  ifinien  we  consider  the  nature  of 
this  property,  the  testimony  which  appears  in  the  record  tending  to 
show  what  the  intention  of  the  parties  was  andreaember  the  burden  of 
proving  a  stipulation  for  liquidated  damages  to  be  a  penalty  is  upon 
the  opposing  party,  we  hold  the  jury  was  justified  in  finding  this 
provision  to  be  one  for  liquidated  damages. 

The  verdict  as  to  items  for  alleged  repairs  for  which  de- 
fendant was  held  liable  are  not  so  satisfactory.   The  lessee  was  not 
held  by  the  paragraph  of  the  lease  cited  to  make  extraordinary  re- 
pairs, nor  could  he  under  any  circumstances  be  held  liable  for  any 
condition  of  the  premises  at  the  time  of  the  surrender  of  the  same 
whicfe  was  the  result  of  "ordinary  wear  and  tear."  Streeter  v.  Streeter 
43  111,  155;  Kagan  v.  Gillette,  269  111.   App.  311,   The  record  here 
shows  that  plaintiff  was  the  owner  of  thirty-five  different  buildings 
and  that  he  maintained  a  maintenance  crew  which  was  kept  at  work  on 
this  and  other  buildings,  Mr.  Lohrenz  was  in  charge  of  this  service. 
He  testifies  to  a  claim  for  |10  for  removing  ashes  and  i|20  for 
draining  boiler  and  lavatory  sinks.   These  were  not,  we  hold,  "Repairs" 

within  the  meaning  of  this  paragraph  of  the  lease.  #62,70  is  charged 
for  replacing  burned-out  grates  and  installation  of  nev;  parts.  There 
is  no  evidence  tending  to  show  that  the  burning  out  of  the  grates  was 
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other  than  ordinary  wear  and  tear,  In  which  case  defendant  was  not 
liable.  As  to  the  broken  glass,  the  evidence  fails  to  show  that  this 
condition  existed  at  the  time  defendant  vacated  the  premises.  As  to 
cleaning  and  removing  flour  from  the  floors  of  the  building,  the 
lease  shows  it  was  rented  to  be  used  as  a  bakery,  and  the  evidence 
does  not  disclose  that  the  floors  were  in  any  unusual  condition  vSien 
the  nature  of  the  business  for  ^ich  the  premises  were  rented  is 
given  consideration. 

The  evidence  as  to  the  actual  cost  of  making  these  repairs  it 
also  unsatisfactory.   It  Indicates  for  the  most  part  the  work  was 
done  by  plaintiff's  own  maintenance  crew^   These  items  amounting  to 
#167«70  should  not  have  been  allowed. 

The  whole  amount  due  to  plaintiff  was  the  item  of  ^|495  for 
occupancy  during  the  hold  over  period  and  the  amount  due  for  the 
water  bill  admitted  to  be  |6»12,  making  a  total  of  #501,12,  exclusive 
of  attorneys'  fees. 

As  to  the  attorneys'  fees,  plaintiff's  attorney  testified 
that  he  wrote  a  letter  to  defendant  about  plaintiff's  claim  and  he  ex- 
plained in  detail  his  services  in  court  in  connection  with  the  suit* 
He  further  said  that  in  his  opinion  a  reasonable  amount  for  his 
services  would  be  |100^   In  view  of  the  finding  of  this  court  as  to 
the  amount  due  and  the  disallowance  of  many  of  the  items  for  which 
plaintiff  sued,  we  are  disposed  to  hold  that  |50  would  be  reasonable 
compensation.  This  makes  a  total  sum  of  ii551,l£,  which  we  find  to  be 
the  amount  plaintiff  is  entitled  to  recover.   If  plaintiff , within  ten 
days  from  the  filing  of  this  opinion, will  remit  from  the  judgment  the 
sum  of  #217.75,  it  will  be  affirmed,  otherwise  reversed  and  remanded 
for  another  trial, 

AFFIRMED  UPON  REMITTITUR;  OTHERWISE 
REVERSED  AND  REMANDED  FOR  ANOTHER 
TRIAL. 

CConnor,  P,J, ,  and  McSurely,  J,,  concur. 
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MR.  JtrSTlCE  SULLIVAN  DELIVBEED  THE  OPII^,IOM  OF  THE  COUHT» 

The  respondents,  who  served  as  Judges  of  election  in  the 

third  precinct  of  the  24th  ward  of  Giilciigo  in  the  primary  election 

heldl  April  12,  1938,  have  been  tried  and  fomid  ^iUilty  of  contempt 

of  court  by  Judge  Edmund  K,  Jarecki,  judge  of  the  Courity  court  of 

Cook  county,  for  alleged  misbehavior  as  such  primary  judges,  Sydney 

Bank  and  Harold  Burmeister,  who  acted  as  Repabitotii judges,  and  Joseph 

Levey,  who  acted  as  Democrjitic  judge,  were  each  sentenced  to  serve 

on®  year  in  the  county  jail»  They  appeal  and  with  other  alleged 

errors  argue  that  the  trial  judge  toy  reason  of  personal  interest 

was  disqualified  from  hearing  the  charges  against  them, 

IThis  opinion  is  filsd  concurrently  with  the  opinion  of  the 

First  Division  of  this  court  in  case  Eo,   40896,  People  of  the  State 

of  Illinois  ex  rel.  John  S.  Ruach  v*  Cunningham  et  al*  Ehe  facts 

bearing  upon  he  disqualification  of  the  trial  judge  in  this  case 

are  identical  with  the  facts  in  case  Mo,  40896.  We  are  in  accord 

with  the  conclusion  readied  in  that  case  as  to  the  disqualification 

of  the  trial  jadg©  and  for  the  reasons  therein  stated  the  judgments 

against  the  respondents  in  tliis  case  will  he  reversed  and  their 

causes  remanded  with  directions  that  the  same  ha  as  igned  for  trial 

to  another  judge* 

RSVBIRSED  AID  RBMAfmED  WIOB  OIRBCnOl®. 

Friend,  F,  J.,  and  Scanlan,  J,,  concur ,^ 
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PROM  CIRCUIT  COURT, 


PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT*, 
On  September  24,  1937,  plaintiff,  then  nine  years  of  age, 
collided  with  an  automobile  owned  and  operated  by  defendant  while 
he  was  crossing  Kedzie  avenue  north  of  21st  street  in  Chicago 
and  was  injured.  In  a  tort  action  brought  in  his  name  by  his 
father  and  guardian  to  recover  damages  from  defendant  the  Jury 
returned  a  verdict  for  $3,000  upon  which  the  court  entered  judg- 
ment and  this  appeal  by  defendant  followed* 

Kedzie  avenue  is  a  paved  street  running  north  and  south, 
in  the  center  of  which  are  both  north  and  south  bound  street  car 
tracks.  South  of  21st  street  Kedzie  avenue  declines  downward  and 
under  the  C,  B«  &  Q«  railroad  tracks.  North  of  21st  street  and 
on  the  east  side  of  Kedzie  avenue  there  is  first  a  bakery  at  the 
northeast  corner,  then  a  tavern,  then  a  meat  market  or  empty 
store,  a  paint  store,  two  houses  and  then  the  elevated  railroad 
structure.  The  distance  from  the  corner  to  the  elevated  structure 
is  approximately  VJ^   feet# 

Defendant,  a  teacher  in  the  Chicago  public  schools  for 
about  ten  years,  was  driving  north  on  the  east  side  of  Kedzie 
avenue  in  her  2-door  Ford  sedan  in  the  early  afternoon  on  the  day 
of  the  accident.  The  weather  was  clear  and  the  streets  were  dry* 
She  had  as  passengers  Mr,  Rudolph  ^jicek,  vice  president  of  the 
Lawndale  National  Bank,  who  sat  in  the  front  seat  beside  her,  and 
Mr,  Frederick  A,  Fuclk,  principal  of  the  Pope  school,  where 
defendant  taught.  Miss  Courtney,  the  defendant,  had  intended  to 
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stop  at  the  elevated  station  north  of  21st  street  to  allow 
Mr.  Hajlcek  to  t^e  an  elevated  train.  Somewhere  between  21st 
street  and  the  elevated  structure  plaintiff ^  who  was  bound  on  an 
errand  for  his  sister,  proceeded  to  cross  Kedzie  avenue  toward 
the  west  and  either  collided  with  or  was  struck  by  defendant's 
car,  Iijomediately  after  the  accident  he  was  taken  by  defendant  in 
her  car  to  St,  Anthony's  hospital  for  medical  attention  and  re- 
mained about  a  week  or  ten  days*  Thereafter  he  was  confined  to 
his  home  for  several  weeks  under  the  care  of  a  physician. 

JSxcept  for  the  time  and  place  of  the  accident  and  the 
fact  that  plaintiff  was  injured  the  testimony  of  the  witnesses 
for  the  respective  parties  is  hopelessly  conflicting*  Plaintiff 
had  been  playing  with  soBie  other  boys  on  the  east  side  of  Kedzie 
avenue  when  his  sister  gave  him  a  quarter  to  pxirchase  a  loaf  of 
bread  at  the  A,  &  p.  store  located  on  tiie  west  side  of  the  street, 
just  north  of  21st  street,  Plfcintiff  testified  that  there  were  no 
automobiles  parked  on  the  east  side  of  Kedzie  averaie  in  front  of 
thB   bakery  or  tavern,  and  that  as  he  started  to  cross  Kedaie  avenue 
to  the  west  from  in  front  of  the  tavern  he  stopped  et  the  ctirb, 
looked  to  his  left,  saw  no  cars  parked  there  and  no  traffic  approach- 
ing ft*om  the  south.  He  started  to  cross  the  street,  came  to  about  a 
foot  from  the  northbound  Kedzie  avenue  street  car  track,  again  looked 
to  his  left,  and  then  for  the  first  time  saw  defendant's  automobile 
close  upon  him.  He  turned  to  the  right,  was  struck  by  the  automobile, 
and  then  remembered  nothinL';  until  he  was  in  the  hospital*  It  is 
plaintiff's  theory  that  he  failed  to  see  defendant's  automobile 
approaching  from  th-s  south  because  of  the  decline  of  Kedzie  avenue 
under  the  G,  B*  &  Q*  viaduct,  and  that  if  d^fendant  had  been  traveling 
at  a  la?<ful  rate  of  speed  plaintiff  would  have  crossed  in  safety. 

Defendant  presents  an  entirely  different  theory  of  the 
occurrence.  She  testified  that  as   her  automobile  reached  21st 
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street  she  slowed  down  to  a  stop  or  almost  a  stop  in  order  to  permit 
a  truck  coming  from  the  west  on  21st  street  to  turn  into  K.edzie 
avenue  toward  the  north;  that  there  was  a  street  car  immediately  in 
front  of  the  truck,  and  that  she  followed  the  street  car  and  truck 
at  a  rate  of  approximately  18  or  20  miles  an  hour,  intending  to  stop 
at  the  elevated  structure,  which  was  less  than  200  feet  north  from 
21st  streetj  that  at  a  point  between  the  tavern  and  the  empty  store 
located  on  the  east  side  of  Kedzie  avenue  and  north  of  21st  street, 
plaintiff  ran  from  between  two  parked  cars  at  the  east  curb  and  bumped 
directly  against  the  right  hand  side  of  her  automobile |  that  plaintiff 
was  never  in  front  of  her  car,  and  it  was  not  until  she  and  her  two 
passengers  j^eard  a  bump  or  thud  on  the  right  hand  side  of  the  auto- 
mobile that  they  became  aware  that  anything  unusual  had  happened* 
Defendant  testified  that  she  stopped  her  automobile  at  a  car's  length 
distance  after  the  accident;  that  when  her  two  passengers  got  out  of 
the  ear  plaintiff  had  picked  himself  up  from  the  street  and  was  runaini 
back  to  the  east  curb;  that  Mr«  Fucik  followed  plaintiff  and  led  him 
back  to  defendant's  car,  placed  him  in  the  front  seat  beside  defend- 
ant, and  that  he  was  then  driven  by  her  to  the  hospital. 

Plaintiff's  complaint  had  charged  defendant  with  negligence 
and  with  wilful  and  wanton  misconduct,  and  the  case  was  allowed  to 
go  to  the  jury  upon  both  these  charges.  After  a  careful  examination 
of  the  record,  we  are  of  opinion  that  the  verdict  was  against  the 
manifest  ?/eight  of  the  evidence  on  the  question  of  negligence.  There 
is  nothing  in  the  record  upon  which  the  Jury  could  have  predicated  a 
finding  of  wilful  and  wanton  misconduct*  Because  the  cause  will  have 
to  be  retried  we  refrain  from  commenting  in  detail  on  the  evidence, 
and  express  no  views  on  the  question  of  liability. 

Complaint  is  leveled  at  an  instruction  given  on  behalf  of 
plaintiff  and  the  refusal  of  one  tendered  by  defendant »  We  deem  it 
unnecessary  to  discuss  these  instructions  at  length  since  any  error 
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that  may  have  been  committed  by  the  court  in  connection  therewith 
is  not  likely  to  be  repeated.  The  only  other  groimd  iirged  for 
reversal  is  that  the  verdict  of  the  jury  was  excessive.  Since 
the  case  will  have  to  be  retried  it  will  serve  no  useful  purpose 
to  review  the  evidence  as  to  the  nature  or  extent  of  plaintiff's 
injuries  or  to  comment  thereon* 

We  think  justice  will  be  best  served  by  another  trial 
and  therefore  the  judgment  of  the  Circuit  court  is  reversed  and 
the  cause  remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AND  CAUSE  REMAMDSD, 

Scanlan  and  Sullivan,  JJ,,  concur* 
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Fl&latlff  filed  his  an^Mod  stat«^@nt  of  cladm.  in  tho 
iunlcipal  eourt  of  Chlaago  to  recover  ti^on  &  QlsiM  for  &&  attorney's 
lX9n,  predicated  upoxi  &  contract  in  wrltlngj^  wherein  one  Itora 
MeCarthjr  Is  alleged  to  have  engaged  plaintiff  as  an  etteraij  to 
prosecute  her  clfilm  for  deoages  arising  out  of  tJt»»  neglifeaee  of 
defeMsnts,     fh<&  trial  court  having  sustained  the  jsotion  of  defend- 
ants to  stril&e  tl&e  ^wsndeti  stet<^83ient  of  alaiia,  end  plaintiff  Is^viag 
refused  to  plead  further^  tke  ^maet  dlsiftlssed  the  suit  and  entered 
jadgEsent  in  behalf  of  defendants  &M  agajjast  plaintiff  and  directed 
the  Issu&nee  of  an  exeeation  for  defendants*  costs.     Plaintiff 
appeals  frto^  V&e  order  and  Judgment  VesM  entered, 

Plaintiff's  attended  statement  of  clalA  alleges  in  substanee 
that  he  is  a  dml/  licensed  attorney  at  law  in  the  3tate  of  Illinois 
kbA  has  practiced  in  this  state  for  oore  than  five  ye&vBi  that 
Fehr}ietrj  2,  l$4Qg  hy  a  certain  instroisent  in  ^^Titlng^  U&t».  McCarthy 
^Ekgaged  and  employed  him  to  represent  her  in  and  ahout  the  presenta* 
tion  and  prosecution  of  her  elaia  for  personal  Injuries  sustained  by 
her  and  arising  out  of  the  negllgenee  of  defendants,  and  a  copy  of 
the  apresment  is  attaehed  as  an  exhihit  to  this  amended  statsaent  of 
claim.     It  is  further  alleged  that  under  this  agreement  plaintiff 
was  to  receive  a  avm  equal  to  one- third  of  whatever  amount  he  re* 
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eovered  or  realized  upon  the  claim  of  Nora  MoCarthy«  wbettier  by 
suit,  settlement  or  otlierwlse,   '*(4)     Tlaat  on  the  3rd  day  of 
February,  1940,  plaintiff  by  resson  of  his  said  contract  la 
writing  and  elaiading  an  attorney's  lien  by  reason  thereof  under 
az^  in  pursuance  of  thB  statutes  of  the  State  of  Illinois  in  such 
case  made  and  provided,  di4ai-StJ!XSa^nQUSg  ftC  ^ftl^  ff3.f^1W»  fnaA  HftPt 
and  of  the  contract^  aforesaid^  ui?on  the  defendants  herein*  (5) 
That  thereafter  said  defendants  acknowledged  to  hija,  said  plain- 
tiff, the  receipt  of  said  notice,  claim,  lien  and  contract,     thait 
thereafter  and  prior  to  the  filing  of  the  suit  iaid  S<»a  McCarthy 
effected  a  8ettles»»nt  of  her  said  claim  against  said  defezsiaiits 
[naMng  thfioa]  and  received  as  consideration  therefor  Use  sum  of 
$5^0  by  reason  whereof  there  accrued  to  plaintiff  under  and  in 
pursuaiuse  to  said  attort^y's  lien,  claim  and  notice^  the  sum  of 
$166*66  which  represents  a   sum  equal  to  one-third  of  said  settle- 
ment.    That  Qn  the  day  and  date  of  the  igaking  of  the  settlt^asnt 
aforesaid,  ^ejlgfeM^^/^, „M£1I1®^  ■%M,l<aClff1lli,,„Sfe^4  Mm  Wf9^^,^M 
pr  .i;^&  ^^yrlpe  9t.s<4d  cjft^  „f or  fettefitey'^  iA^fl»  predicated  upon 
the  contract  aforesaid  eaceouted  and  delivered  by  said  Bora  i^cGarthyi 
as  aforesaid,  and  that  thereupon,  and  In  ordar  to  effect  said 
settlement  said  Nora  McCarthy  agreed  to  and  did  dellv^er  to  said 
defendants  herein  a  so-called  surety  bond  wherein  and  whereby  It 
was  conditioned     that  if  said  defendants  ^uld  pay  and  turn  over 
to  said  Nora  kcGarthy  said  sum  of  $$00  said  Hora  McCarthy  and  the 
surety  named  in  said  bond,  would.   Jointly  and  severally,  hold  said 
defendants  harmless  from  any  cause,  claim,  lien  or  damages  arising 
out  of  the  claim  for  attorney's  lien  of  plaintiff^  as  aforesaid. <* 
(Italics  ours.) 

The  sole  question  involved  is  whether  plaintiff's  amended 
stat^essent  ©f  claim  sufficiently  set  forth  a  cause  of  action  under 
the    ittorney's  Lien    ct.     (Chap.  13,  sec,  1,  par.  14,  111.  Rev. 
Stats., 19 39.)     The  statute  providing  for  the  enforcement  of  an 
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attorney's  li®n  provid^fS  IsiSJLJtiiJk^     *****  f*3fovl(ied,  howvMr,  m«eh 
attorns/s  sh&II  serve  ctotice  in  wcitlag,  ^hlah  aenric^  vmj  Im  Oftdt 
by  ro£l8t«r@d  mall,  upon  t^  p^rty  against  nJrugm  their  olleats 
say  bav«  suoh  suits,  oXaims  or  o&uses  of  action  »«*,»    It  is  urgad 
by  d«feMants  aM  tlie  eourt  was  evidently  of  oplM.on  that  plaintiff*! 
allegations  in  tho  aaendad  statesuint  of  elaia  with  r^^ferenee  to  the 
sorvise  of  notice  «»re  insaf flelent.  In  that  plaintiff  failed  to 
set  forth  that  hit  "did  aorve,  by  registered  msdX^  a  notiee  a|«B 
this  defendant,  in  writing,  as  is  required  by  s&ld  statute,  but  on 
the  contrary  JSho%s  that  the  only  notice  served,  if  any,  was  one  sent 
hy  ordinary  United  rotates  sail  to  the  defeMantsj   that  the  provisions 
of  Bvush  statute  and  section  &re  jg&ivlatory  and  isust  be  strlotly 
followed  by  persons  seeking  a  lien  as  provided  therein*"    'y*e  think 
th©  aourt  was  olearly  in  error  in  sustaining  defendants*  ajotion  to 
striice  par&graphs  4.  and  ^,  whieh  were  the  s^illent  portions  of  tlM» 
asHi&ded  statesient  of  elalau     From  theso  paragraplis,  and  the  succeed- 
ing parts  of  the  loiended  st&teaent  of  claisi,  It  appears  thftt  plain-' 
tiff  had  **duly  served  no  tic®  of  [his]  alaitt,  and  lien,  and  of  tim 
contact,  aforesaid^  upon  the  defendants  herein,"  and  "that,  thsre* 
after,  said  defendants  askisowlsdged  to  him  **^  Vm  receipt  of  said 
notice,  claim,  lien  and  contract,''  and  defendants  even  went  so  far, 
as  appears  froM  the  4i»ended  statement  of  claia,  as  to  "* ratify  and 
inform  s&id  Mora  MoCarthy  of  the  service  of  siiid  slaia  for  att«Bney*s 
lien"*  upon  th«A,  whleh  was  predloated  xi^n  the  alleged  contract  lMtw«»€ 
Mora  MeCs^rthy  and  plaintiff,  and  th&t  in  order  to  effeet  a  settlsoent 
with  her  they  reiuir^^d  l^ra  loC&rthy  to  furnish  them  with  a  suret^^ 
bond  whereby  it  was  eonditioned  that  If  defendants  would  pay  and  turn 
ov@r   to  her  $5^,  she  and  the  surety  nasiftd  in  the  bond  would  Jointly 
and  semrrally  hold  defendants  harmless  from  a^  cause,  claim,  lien  or 
damages  arising  out  of  the  olaim  for  attorney«s  lien  of  plaintiff* 

It  h&t  boon  b*ld,  aM  we  find  no  deeislons  to  the  contrary^ 
that  a  statement  of  claim  in  a  fourth  class  action  under  the  Munirilpal 
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Court  Attt  Is  not  required  to  have  tlui  particularity  of  pleading  at 
coamon  law,  but  is  auffleient  if  it  contains  &  brief  stateiaent  of 
the  nature  of  the  case  and  such  further  iaforaaticm  as  will  reason* 
ably  inform  »  dsfexid&nt  as  to  a  plaintiff's  clalou     (Johnston  v^ 
Shoekey.  335  lU.  363*)    In  Kichftj.f9^.  v^,RTtfzd4?rfffy»  ^95  HI*    PP. 
617,  the  eou£'t  said:     **Th@  rigorous  requirements  of  Q€smo&  law 
pleading  do  not  apply  to  a  stateso^nt  of  clain  (in  fourth  class  cases 
in  the  idunicipal  court)  and  It  is  sufficient  if  Vbm  stateoMnt  of 
elaia  alleces   'facts  reasonably  to  infora  the  defendant  of  the  claim 
a^ittst  hlMf  &x^  th&t  It  is  not  necessary  to  state  sufficient  facts 
t»  Bake  out  a  cause  of  action,*"     The  /ttorney's  Lien  Act  v«s  evi- 
dently intended  to  protect  defendants  as  «ell  as  those  asserting  a 
claim  for  a  lien^  and  was  calculated  to  safeguard  the  rights  of 
persons  against  possilile  claims  for  liens  -wt^re  dt^^fendants  were  not 
properly  notified  and  in  fact  had  no  actual  notice  that  a  claim  for 
lien  existed*     However,  it  imuld  be  untenable  to  hold  that  where 
notice  in  writing  had  been  served,  r<»c6lved  and  acknowledged,  and 
steps  taken  by  the  person  against  v^hop  t^e  Ilea  was  claimed  to 
protect  himself  from  possible  double  payawnt,  with  full  kXKJwledg^ 
of  the  circumstances,  &  technlcid  defense  such  as  the  one  here 
interposed  should  be  allowed  to  defeat  a  ;}ttst  claim* 

Xhe  only  question  that  "n^  are  called  upon  to  determine  Is 
whether  the  amended  sti^tciment  of  claim  entitled  plaintiff  to  a 
hearing,       e  think  it  sets  out  a  good  cauae  of  action  and  that 
the  court  was  not  warranted  in  striking  portions  thereof,     rhere— 
fore  the  finding  and  Judp^nt  of  the  trial  court  is  reversed  sooid 
the  cause  is  reiianded  with  directions  to  the  court  to  enter  a  rule 
upon  defendants  to  file  an  affidavit  of  merits  to  plaintiff's 
statement  of  claim,  and  thereafter  to  proceed  to  hear  the  cause 
upon  the  merits, 

mm  BIRSCTIOHS, 
Seanl&n  and  Gollivan,  JJ,,  concur* 
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Flai&tiff  broxi^lit  salt  against  defeiul&Bts  to  r«G0v«7 
4fi£mfea  fer  tresp&ss  aM  euttlai^  amd  s^vftriag  six  sJmde  tr^es 
from  pl&lntiff  *a  I&iid«  without  pX&ixitiff  a  JkuiowledgG  or  eo&s^at. 
fhm  e&&®  «^s  tried  before  %b&  emurt  withoa.t  &  iurj^  result!.!]^  in 
&  finding  for  plaintiff  and  ttm  assessment  of  <!&«&£««  in  tl^  $mL 
of  $X«00  auodl  costSy  tttm  i^hiel^  plaintiff  &ppe&Is«  eontazi^ing  Umt 
th«  conrt  orreS  in  imt  &i» arming  it  iargor  ^LamAgau,     iMfsMants 
filed  no  bri<if  on  appeal,  ^ 

Plaintiff  eorporktion  i»  tlm  ovoer  of  property  »t  20^3 
Lftvr^^xico  avenuo^  Chicago^  whlcli  Is  improT«d  with  &   Ulirte-'StorT' 
and  SngUfth  basoi^iont  building  exteMinig  froxa  the  sidewalk  at  tte 
front  to  th«  alley  in  the  rear*     fkm  building  is  d®3ori1»®d  &»  «n 
**Z'^  ahtipod  l^uildingj  the  front  and  roar  of  wMeh  run  jp&r&llel  to 
tho  stroot  and  all^y,  i^lth  &n  indentation  of  &pproxi^&t&ly  four  fo^t 
en  oaoh  side  along  the  cantor.     'Jpon  this  vaoant  inddntod  spaoo 
th«re  had  grown  iay&i^sroas  troos  to  a  h«5tght  of  about  25  foot.     Ihoso 
woro  kno^n  as  '^oos  of  Moai^n^^  and  furni&hsd  shade  to  the  first 
arid  second  &p&rtiaonts» 

Dofondants  om.  and  r«side  |ust  oast  of  and  adJolBias  plain- 
tiff's praaisoa  and  have  a  s&r&$&  adjoining  thi  vaoant  spaoo  upea 
vhieh  these  troos  were  located,       a^st  21,  1933,  defendants  entered 
upon  plaintiff  *«  property  and  out  six  of  those  treos^  which  wore 
then  approximately  eight  years  old,  a  foot  fro«  the  gjreuQd*  In  its 
o^s^laint  plaintiff  charged  that  defendants  had  wilfully  and  nali- 
eiously  entered  and  trespassed  upon  plaintiff  ♦$  presiises,  witheuV" 
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P'l^rmlssioxi^  sbA  huA  (nit  tlwM  tre«t«  eontrary  to  the  itpMlPy  to 

th«  daiii.&£tt  of  plaintiff  in  the  sitai  of  <i»600« 

B«f«ii4ants  failed  to  appear  and  in  &n  «k  nart^  bs&rlMf 
pl&intiff  had  Jiodgmsnt  ia  thft  mm  of  >1100«     SuSikftoqueutXy,  defoadU- 
ants^  by  tlidir  coimael^  »oir«i  to  vaeat«  the  judpuintt  but  before 
a^#elii£  to  suolsi  s.n  ord€»r  plaiatiff  exacted  mM  r«ceiV9d  troti 
defendants  &  stipulatiozi  tb^t  M@nry  Clause^  a  ^Uuodso&pe  gardnorf 
<mo  of  t2i@  witaessos  wim  had  t^stif  l^d  apoa  tls®  ftjc  p&rtie  he&rin^^ 
veiildf  if  present  vkpmi  th@  soccmd  hasrlogy  testify  tli«t  the  viils* 
of  t^  tr««8  out  doum  would  bo  $84» 

l)<3f«iridants  than  filed  their  affid&irit  of  defesjiOj,  wl^rolii 
they  d^niod  thst  trospasA^  dexiled  «^ilf»lly  &M  li&licioiiidy  taklBg 
frcaa  plaintiff's  pr^isisas  any  property  or  troos  a«  im^ged^  luod 
also  dc^nied  that  plsijatiff  had  boon  dan^god. 

Upon  th«  hoaring  it  appoared  froa  the  uunooritroirortiad  «7i<- 
doBOO  t^t  d@f®iidants  had  tr«sp&«««d  iip<m  plaintiff  *s  property  aM 
oat  doim  six  tr«@8^  as  aHogifed  in  the  aoffipl&iat.     kftor  plaintiff 
hfid  clo«od  its  Q&»9g  defendants  sought  to  abaridon  th@  dsfeniie  inter- 
posed and  to  amend  their  affidavit  of  dtf®2i»e.     ktt®T  iim  ooart  haA 
indicated  that  he  isould  reverse  Ms  ruling  on  Vbi^  t&&%l&&^  d^faadaats 
were  p^x^tted  to  introduo®  erideme  of  license  and  Jostifioatioa 
whieh  -a a  entirely  at  Tari&nee  with  Ghe  defense  that  they  had  pre- 
viously interposod.     ho  order  w^u  ever  entered  on  tlm  motion  to  aamnA 
the  affidavit  of  defense  and  xm  iuaended  affidevit  was  ever  filed.  Qn 
the  record  presented  tim  only  deafens®  aho^n  by  the  ple<kding»  is  u 
denial  of  *Jm  charges  coiifcaiifced  in  tite  cosplaint.     At  the  eonclusion 
of  the  he&rin^  the  court  entered  &  fi^ndini^  for  plaintiff  end  assessed 
its  daii»ikges  in  the  mm  of  $1«00« 

fiinoe  defendants  filed  no  hri@f«  we  lu'e  not  apprised  of  their 
theory  upon  which  the  Ja4g.4mt  should  be  sustainad.     It  seejos  to  os^ 
however,  that  after  entering  findings  in  favor  of  plaintiff  the  eourt 
had  no  alternative  except  to  abide  by  the  stipulation  of  the  parties 
as  to  the  valae  of  the  trees  taken.     Plaintiff's  counsel  invoke  the 
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provisions  of  F&r«  435  of  the  crii^uLaal  cod®,     (Chap.  38^  see*  201^ 
111*  a«v*  Stfttt.f  1939)9  w^<}^  provides  in  suJbst&nse  tbat  idaoe'ver 
wilfully  end  Dalloiottsly  emts  dowsed® stroijrs  or  otherwise  injmrits 
ftny  shrub^  vine  or  trea^  for  ornaaeent  or  use^  sh»ll  b®  subj^et^d  t«i 
a  jail  sentsnoe  or  i^jm,  or  both^  and  "shall  be  liable  to  the  person 
injured  in  double  t^  e^aount  of  t3a»  d8«ag«is  dond**    However «  sinse 
the  p&rti@s  stipulal«^d  that  $34  «imild  be  tht  valu@  of  Urn  tr^es^ 
He  are  not  ineXin^d  to  «^v»  heed  to  the  contention  that  this  sin 
should  be  increased* 

Since  the  ease  «as  tried  wlt^iAut  a  Jury,  It  ^^uld  serve  no 
useful  purpose  to  r^sand  it  for  another  he.<^ring*     X%ytre  is  sub<- 
stantially  no  dispute  &s  to  the  salient  faots.     Tim  Judpient  of 
t^  Municipal  court  is  reversed  and  judg«int  is  entered  here  ia 
favor  of  plaintiff  and  agigkinst  d^fsndants  for  $34  and  costs* 
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Seanlaa  and  Mlliva%  JJ*,  eeaeur* 
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MILm  S^BtlQM  SCAMIiAS  BaiV:OTgB  tH  OPIRIOI  OF  Tm  COIJHT, 

A  for«Qlo3ur©  proceeding*     Tia®  cs^as©  w@s  referred  t©  ft 
itastttr  la  elmne®ry,  wiio  r®coEmend@d  a  d«er««  of  foreclosure  and 
»&i«,  ®nd  fomicl,  inter  jalia,  that  defendants  Rialterd  J.  Richt»t«if 
and  Mario  Fiichtsteig,  his  wif®,  and  Meoht  .Hielson  w®r«  p®rsQxmlXy 
liable  to  plaintiff  for  the  amo^tnt  of  any  defiai'ssney.  'ilwr® after, 
on  Kareh  2,  1939»  *  d«cr®e  eonfirmlag  Vast  jBuster's  report  of  sale 
aad  distribution  and  fidjjudicf&tiai;  a  deflei#»6y  w?,s  entered  by  the 
court.     Hit  d€«ree  eontaini  tim  following i 

"And  it  further  appesring  to  the  Cmirt  that  in  and  by  tiM 
eaid  former  d«»ore«  of  foreclosure  and  s«le  heretofore  entered  bere- 
iAg  it  was  provided  tMt  in  the  event  the  proceed  ?  of  any  such 
M»ster»»  sale  should  be  Insufficient  to  pay  t^  plaintiff *s  in- 
df^btadnesa  la  full  and  that  there  should  tee  ®ny  defieieney  in  sueh 
|»rooeeding«,  that  the  plaintiff  should  tee  entitled  to  a  personal 
d^fieieney  deeree  against  Riehard  J,  ;  Ichtsteig  and  Marie  Richtateig, 
his  wife,  and  Heeht  Mielaen,  «h©  were  and  are  personally  liable  there 
fori 

"And  it  further  appearing  to  the  Court  froa  said  report  that 
the  proceeds  of  said  sale  were  insufficient  to  pay  the  awBWCtt  due  the 
plaintiff,  Sellie     ,  Conerty  under  said  foraer  decree,   together  with 
fees,  dlsburseaents  and  ooismissions  of  said  Master  and  the  costs 
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Of  this  proc€»e<llng;y  aiidi  that  tSm-e  is  still  due  Um  pl&intiff 
the  sum  of  $5«442»42j  and  that  th»  dsfejodantSy  aichard  J* 
Hichtstoig  and  Marl*  rvlchtst«ig«  hi»  wif^y  Had  Hecht  KloIs«a« 
ar«  persenally  liable  to  th«  pl&intiff  thi^reforj 

**Zt  Is  Further  Ordered^     djud£«d  &M  Decre«d«  that  thi 
defendants^  Hieh&rd  J.  Hichtstaig  &M  «^arie    dahtsteig^  his  wife, 
and  Hseht  Niels^en  p&y  to  th«  plaintiff  th@  m&tmnt  of  sadd  d«fl<- 
3i«ne]r»  to*witt     T^  sim  of  $>,442«42  ulth  Intemst  theroon  froM 
fehrvLary  21,  1939^  ^®  ^t^  @^  ^^^<^  Mf.st«r's  s&le^  and  that  tlw 
plaintiff  may  have  exacution  t]:i8reon  as  upon  a  Judgawnt  at  law*" 

Hit  Hichtat^ifS  (hdroinaft^r  called  d@f$;idants)  apj^al 
frota  that  portion  of  the  aforesaid  daeroe  d@ero««i3a^  tMt  Unay  nmre 
personally  llahla  to  plaintiff  for  thft  amoimt  of  the  dafioi^ney* 

fhe  ioatarial  facta  are  not  in  dispute.     On  July  1^  X920, 
Richard  J«  Hichtsteig  purchased  the  property  at  the  northeast 
corner  of  Congress  and  Sangasen  streets*  Chicago^  tor  $15*000 • 
its  part  payissient  for  the  msm  he  aM  Marie*  his  wife*  ajcocuted 
tdieir  prca&issory  note  for  $9*000^  dated  July  1*  19^*  due  July  1, 
19^^5*  with  Interest  at  the  rate  of  six  per  cent  psr  anni»a«     to 
secure  pajfwent  of  this  fiote  defendants  executed  a  trust  deed  on 
the  property*  which  contained*  ittt<Br  ali|j|p  the  following  provi- 
sionf     "The  grantors  covenant  and  a^ee  *  *  »  to  pay  said  ladeht* 
ednesa*  and  the  interest  thereon*  as  terein  and  in  said  Utetes 
provided^  or  according  to  any  agreeaent  extendULaa  tlae  of  aamant." 
(Italics  ours.)     On  Fshruary  26*  19?3*  defendants  sold  the  property 
to  lecht  Nielsen  for  318,000 ♦    On  June  34,  1925,  la'ior  to  the 
<^turity  of  the  note,  the  payment  of  the  saxse  wi^s  extended  by  an 
a^e  ment  between  ti^  agent  for  the  owner  of  the  note  and  iJeeht 
Mielsen  and  Ms  wife  for  a  p?*riod  of  fiwe  years,  that  is,  until 
July  1,  1930«     On  June  7,  I930,  the  payoent  of  the  oete  was  again 

extended  by  agreeaent  between  said  agent  and  Heeht  Hielson,  a 
widower,  for  a  period  of  five  years,  thfit  is,  until  July  1,  1933?, 


^e^»»-?v  ..,'.:;■  ■■■■•.    idfirrofi 


and  interest  »&s  9&ld  t»n  tb«  note  until  July  1,  I936*     At  tb«  prln- 
elpiiL  vas  not  paid  on  said  (Untft^  plaintiff  fllod  h«r  lust^mt  suit, 
Kdw&rd  LdToorsneuXf  th«  wrlgliml  ewaer  of  the  Juote«  sold  ttui  mam  to 
plaintiff  «h«n  It  first  Htaturad^  on  July  1«  1925*     Lel'ourtisux  acted 
&s  tho  ^g^nt  for  plaintiff  in  %hB  smtt^T  of  tb9  first  and  second 
extensions  of  the  note.     lief»^ndants  Introduced  eTld<2ai>e  to  the  effect 
thfit  after  tbey  sold  the  property  to  Mlelsen^  on  Februi^ry  26,  1923, 
no  one  u%  any  tlsie  coxjr.unlcated  «ith  them  in  r^,t®vmm9  to  tht*  lean; 
that  they  had  toothing  to  do  with  tbs  property  &tt®ir  that  date|   that 
tlbkey  were  not  asked  to  m&ks  any  payiaent  of  principal  or  Interest  afte: 
that  date;  that  no  one  coioi^unlcateS  with,  thea  In  referenoe  to  the  two 
extensions  of  the  note|   that  th@  first  tinte  they  le&rned  that  the 
principal  ranadned  oi^taid  ims  «hen  they  were  ^^rvisid  witU  sus^i^nses  la 
this  cause,  on  Septeiid>er  11,  1936|  thst  plaintiff  is  &  resident  of 
Chicago,  and  defendants  resided  la  Svanatoni  that  on  June  M,  19^;:!^, 
the  date  of  the  first  extension  agreeKuint,  the  fair  audi  reasonable 
▼©lue  of  the  re&l  estate,  ino lading  the  iiiiproTements  thereon,  was 
about  $13,000  to  $20,000|  that  at  the  tlm^  of  the  foreolospre  the 
r&lxm  of  tJas  projperty  had  greatly  depreciated  and  the  estlaat«d  ndxm 
of  the  sane  yma  $8,000  f  thst  upon  the  forealos^ufe  s»le  of  the 
property  It  ms  bought  by  plaintiff  for  $6,000}  that  the  first  aai 
second  extensloa  Agre^S'^nts  provided  that  Interest  should  be  paid  at 
the  rate  of  six  and  «me-<lialf  per  cent  per  anninu 

INkfenAents  contend  timt  the  extension  of  the  mortgage  indebt- 
edntss  was  witbsut  their  consent  and  that  they  were  therefore  releasee 
fro®  personal  liability,  and  that  the  trial  court  furred  la  deereelag 
that  they  irere  personally  Habile  for  the  daficl ency. 

Plaintiff  coJB^edes  that  a  fflort^agcnr  is  released  fr«B  personal 
liability  mlaben  thE»  siortgage  Is  extended  by  agreeisent  between  the  jaort* 
gagoo  a»d  the  grantee  of  the  mortgagor  without  the  consent  of  the 
ieortg&ga3>,  but  she  contends  t^t  ''the  proTisiona  of  the  sMurtgage  «her< 
by  the  stertgafors  conaeated  in  advanoe  to  the  teras  of  any  extensloa 
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agroosssjiiiit  prevents  an  extension  giv^n  hy  the  iittorlfigilt  !•  tlul  gz»amte« 
of  the  mortgagors  frou  oper^tli^  «is  a  dlschuyc^ce  of  tlsM  |»erftoix<il  lia- 
bility of  th©  mortgagors}'*  that  '^©xpr^ss  oonsemt  to  the  t^rais  of  tim 
eictejislon  agreements  wiig  glv'@n  by  th@  follo\!>''ing  el^^ar  axd  unquallfie4 
lauguage  [in  th®  trost  deed 3 »     *tim  grantors  covenant  sM  agree  «  ♦  ♦ 
(1)  to  pay  said  indebtedzi^ss  and  tlie  Intercast  thereon  «iS  herein  and  in 
said  notes  proTided^  or  according  to  imy  i^gr®<^emnt  ®xtm:Aliac  t^lae  of 
paiment.*''     ftie  eontentlon  of  plaintiff  has  been  her)9tofere  sustained 
by  decisions  of  tM  tMje4.  division  of  tMs  cotsrt^  as  well  as  by  a 
decision  of  tMs  division,     the  case  of  iroal]i3Ut  v.  kip,d,^mBf  3^7  111* 
,App»  94,  involved  th&  foreclosure  of  a  laortgage  mad#  by  S&rl  L*   weia- 
8 took  axKi  Adelixui  M.  i^elnstoek^  mMeh  contained  the  follo'wifig  provi* 
siont     <*'I!hat  the  grantors  covenant  &M  agr<»@  to  pay  said  indebtedness 
and  the  interest  thereon  as  h«rein  aJii  in  said  note  provided^  or 
acseording  to  any  agre^sient  extending  ti&®  of  pa^^ment***     !l^e  property 
wk&  oonveyed  by  the  ^^elnstooks  to  Carl  Q,  Hadsen  aM  'Una  iadsen  and 
the  pa^^nt  of  the  m>te  i»as  extended  by  agre«meat  betip»en  the  kadsens 
and  the  holder  of  the  note  but  wltlMiut  the  Iraovledge  or  consent  of 
tlio  iBortgagorSf  and  the  i«a.dsens  as^tnited  the  pays^nt  of  the  aiortgage 
debt.    The  ^'einstooks  oonteMed  that  tht  ext«(.nBlon  of  the  smrtgage 
\Kithout  their  knowledge  or  eonsant  discharged  them  from  thalr  llaJ»illl7 
'to  the  iMtrtgagee.     tM  cewrt  said  (pp.  93-101)8 

••Si©  liability  assumed  by  the  laortgagors  «^en  they  signed  the 
trust  deed  depends  largely  on  the  words  used  in  the  instruaent.       t  the 
time  the  nsortgagors  ex;ecut@d  the  trust  deed*  as  ire  have  alrea^  pointed 
out,  it  provided  m<m%g  other  pi-ovlaions  relating  to  the  traiisaction 
that  -  *Xhe  grantors  eov«riant  and  agree  to  pay  said  ind®btedn<)ss  and 
the  interest  thereon  as  herein  and  in  said  note  provided,  or  according 
to  any  agre^sent  exteMing  ti«e  of  pajnoent** 

•*Sbe  wards  used  in  the  aipreeiaent  did  not  restrict  tlie  extent 
sion  of  the  mortgage  loan,  and  by  such  rv^striction  relieve  the  defeiai- 
ants.  Earl  L«  '  einstock  and  />deliiie  1*  leinstoek  as  the  makers  of  tho 
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notes  when  the/  conveyed  tkm   title  to  tb»   real  estats,  which  vat 
security^  as  evidenced  hy  the  trust  deed  executed  b/  the  B&lsers  at 
the  tint  the  deed  was  delivered* 

^Thia  very  question  has  been  jwssed  upon  by  courts  of  appeal^ 
and  one  of  the  cases  that  has  been  considered  by  tSam  Appellate  Court 
is  that  of  Kent  v«  rOiomberg.  238  111.  App,  3c!3,  which  Involved  a 
trust  deed^  containing  an  agreement  on  tihs   part  of  the  i^rtgagor^  in 
which  the  phraseology  is  scnnewliat  similar  to  the  language  of  the 
trust  deed  Involved  in  this  ease^  and  in  passing  upon  the  questioiiui 
called  to  the  attention  of  the  Appellate  Coort^  we  saids 

*'*W«  are  of  iim   opinion  that  the  reasoning  in  the  ease  frffis 
Ti^hich  we  have  Just  quoted  is  applicable  to  the  earns®  here  on  appeal. 
There  is  ££>  language  which  lii&its  or  qualifies  the  extension  of  tins 
of  payment  in  the  trust  deed  in  question,  but  tdie  words  used  are  very 
broad  wiien  It  appears  from  the  trust  deed  that  the  time  of  payment  of 
the  indebtedness  isiay  be  extended  according  to  ariy  agre^sient  which 
might  be  entered  into  for  that  purpose,  fhe  language  xuDt  alone  applies 
to  an  extension  agrefraent  that  sight  have  been  had  between  the  plain- 
tiff and  the  defendants^  but  applies  equally  well  to  the  extension 
agreement  entered  into  between  the  plaintiff  anS  ^viUiaaSf  the  suecess* 
or  to  title  of  the  defendants  by  their  deed.* 

**^rca  an  exaadnatien  of  the  opinion  of  the  court ^  it  is 
apparent  that  the  language  of  the  trust  deed  does  not  Unit  the  lauaber 
of  extensions  or  the  ti»e  w^n  an  extensioa  agreeauent  might  be  had 
between  t3m   plaintiff  in  this  case  and  the  successor  in  title  to  t  e 
defendants. 

«ln  the  ease  of  Continental  ?Jat.  Bank  c:v  trust  Go.  Y,  UeyjMtl^S^ 
286  111.  App.  2$0,  the  court  considered  the  necessary  construction  to 
be  given  the  words  ss  used  In  the  trust  deftd.  In  the  case  here  on 
appeal  it  was  stated  that  -  'The  gr&ntors  covenant  ar»d  agree  to  pay 

said  indebtedness  and  the  interest  thereon  as  herein  and  in  said  note 
provided,  or  according  to  any  agreement  extending  tiae  of  payment.* 
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In  dlscusslns  th«  oenatrtiotion  of  tha  imri.  'ftn^t*  tfais  eoort  in 
tixB  above  el  ted  ease  said* 

»»«  «  ♦  m  havo  a&r«fttlly  93«aigin«dl  thf  autj«>rltlea  oited  by 
plain  tiff  holding  in  effect  thht  tba  uuie  of  t}i@  word  '^an/'*  in  tikt 
phraso  '^any  agr@€!aieiit» "  etc*,  was  la  its  uiti&I  bro«d  distribtttit© 
s6{ise,  indie  a  ting  lack  of  liffiitatlon  &M  aa  tim  ectulvaXent  of|i  aad 

141  La*  970  (74  So.  166) f  th®  eourt  aald  that  th®/  eould  jaot  con- 
ceive of  &ny  r%usermhl9  Vm&rf  on  i^Mek  to  hold  that  tks  coasent, 
as  exproased  in  the  r^ote  suo4  on,  authorized  the  p&j^m  to  p'&nt  the 
mkk^iv  only  Ofian  axt®t:iai€A  of  the  final  paynont,  kom-ever    long^  and 
aid  not  authorlxo  two  extensions,  hovover  sb»rt|   thst  to  iMaintaln 
snch  a  doctrine  wo^d  lead  to  the  artoi&aloas  conclyisioa  that  tho 
Indoraer  vomld  not  hav^  heen  released  if  the  pal^^s  had  gprmnted  to 
tlm  m&k&p  of  the  m>te,  witho^it  notice  to  tlm  Inaorser,  one  extension 
of  the  time  of  payment  for  one  ye&r,  }m.t  that  th6!  indors^r  would 
ktave  ho^n  released  hy  the  granting  of  two  extensions  for  one  s^oath, 
or  one  week,  or  one  day  each*     Tins  coart  there  iatsrpreted  the 
indorser's  consent  that  tiwm  of  paywuit  might  be  txt^mded  without 
notice  to  iQ^an  that  the  |»ay«o  and  tJtse  sisaker  of  the  note  eomld  agree 
to  exteM  the  payment  from  tl^e  to  tiAO  wltbomt  ££0tice  to  the  indor- 
ser  and  witiioat  releasing  the  inders^r  frci^  liahility^  unless  and 
until  at  any  time  after  maturity  the  indorser  saw  fit  to  psj  tha 
note  and  heoe«e  l&^9diat<»ly  suhrogated  to  the  right  of  actios,  agcinst 
the  isaker.     Plaintiff  cites  -©hater's  International  Dietlonery; 
Boavier*s  Lav  Dictionary,  and  mm^Tias3ks  cases  in  Illinois  and  other 
States  supportinf  the  argument  that  the  wwpd  "any**  as  wn^loyed  in 
connection  with  the  note  herein  is  us<«d  in  its  ttsual  sense  to  indieate 
the  equivalent  of  "each"  or  *»ev«ryo*     (l!fOiiiej2ju.Xai^li^s3Et*  137  Ill» 
125*  l^$    ^m£I^MJiM.IM^UU^.^sm2.^.^'f  153  111.  2>,  361  lajLi 
£]sl^^9.Sj^K.omUt§  Vf  %imiftfti  13*  111.  170,  1791  ^JaAsJi&isJlttalLo£ 

Ft.     ca^yta  J  J   y'la^^yy  (Tex»  Com*  /^pp.),  206  a,  T»,  341).     i^ter  a 
car^^ful  consideration  of  these  authorities  «e  have  reached  ttao 
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thffi  n&ri*o«  interpretatloa  sousht  to  b«  plaeM  on  the  Xa&gvuigtt 
timM  m&pXoynd,  Ib^ut  shjOal<i  ratbar  be  inter {»?« ted  la  tha  ordixt&ry 

s^nse  of  '*#iiel3i>*  aM  ^mr«wy^  ®xteniiion»  i^itb&mt  limited  iainl»€!X*s» 
It  the  pitrtlGtt  h&d  intasided  to  IlAit  tha  ri^ht  of  the  bolder  of 
tJto  ]30t«  to  grant  tiBi«  th@7  eotald  oasily  JUavo  3xpr«8s«d  thielr 
int^ntios  %»jr  using  oth@r  laj^iiaage^  sue^  at  "ttii  extrn'mloUf**  or  ^loi^ 
dxtonslon^^  or  h&re  pl&oed  a  tlK*  liBlt  &&  th«  atitliorltjr  of  tl» 
Iwld^ir  to  «xt«rid.  * 

"Applying  'tlotfii  ooii9tni@tioa  glvim  ^m  ira^i  ^a.^*  as  cuiod  in 
eotin^etion  with  th«  &gr««ia«&t  sigiifid  hy  tte  laiUcers  of  the  twAl  dc^d^ 
fts  well  as  th»  i30t«S;y  tlia  d#f@ii^ats  asre«a  tlney  wouii  p^y  tiie  la-> 
debted&ess  and  the  interest  tJ^emon  aecordimg  to  suay  agre^^ment 
entered  into  by  %h»  holders  of  title  exteMing  t^  tiaie  of  payiaent. 
So  we  are  of  Um  opinion  that  the  doiirt  diS  m&%  err  in  cmteriag  the 
^^tiQlmmy  appearlitg  in  th<s  r^^^eord  apklest  th#  4£^f @.»damt»  hers  ^i, 


""While  it  is  tr^ti^  the  I'&dsens  i&t  syK^eessors  im  title  to 
tiJAse  def«Qdsats  assumed  peqirment  of  ^e  ^^ortgag^^  still  Isiy  their 
&ssimptio%  failure  to  p&j  did  isot  release  "imfX  hm  seinstoek  and 
Adelias  M,  leinstock  from  llahlllty,*'  ,tr*' 

mm  m^mm  eonrt  d^iied  a  petition  for  le&ve  to  sppeeX  ia 
the  Irosiiii^  case  i2f;^  Ili»  App^  jdLv)«     the  ease  of  contlneatsil  Kat^ 
liaiiA.:aOiyil,£^A,„y.jL,.:4tIltMa»  286  m*  ^p?.  290,  referred  to  in  the 
opinion  in  the  S^jjJLM  case,  m^s  d®eidad  by  this  division  of  the 
@ourt.     the  eases  el  ted  by  defendtuits  in  support  of  their  e.ontentien 
do  not^  in  our  Jmdgment,  apply  to  the  instsAt  e&se.     To  refer, 
briefly,  to  the  esses  @ited:     In  gyiid#ifntift|,  inf.  Co>  v.  Baas^  357 
111,  72,  it  appears  froiB  tlie  opiMon  of  the  sapreae  eourt  (?•  74) 
that  the  fiortfefors  **neTer  consented,  expressly  or  otherwise,  to 
the  extension  agreeaient,*'     fh©  eeurt  further  st:.ted  (p.  77)*  "It  is 
arpied  thst  the  graAtees  agreed  to  ptay^  the  c^rtgage  dobt  at  oatority 


9;;.;  '  ^d^ivlWe   t»Jy^«*»«f'W>J«l  w«nPX«C   Sit* 
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and  fAum  and  as  tiks  d«%t  adgbt  Imi  «actmd«4j|  aad  that  tlisrefoiXHi 
appellees  antlelpi^tdd  an  cxteiuiion  aad  lffipli<tdly  asMated  tbor^to* 
Tim  difficulty  %ith  tMs  contention  Is  that  It  is  based  upon  a 
proaalsa  iM>t  shoim  b/  tli«  record*     Hie  granteos  agroed  to  pay  thii 
d<3bt  &t  SIB  tori  tr,  but  it  non^ra  appaart  tbk&t  they  bgraed  to  pay  It 
&B  it  ffiig&t  bo  93ct€»rid@d  or  tbat  prior  to  maturity  tb»y  eraa  aiitial- 
pated  tbara  woiild  b«  any  axtenftlon* »    la  laaanaa  ir»  "aright.  2B6  111* 
^PP*  5^f  th«s  Gourt  states  (p*  559)*     **^^  eontrolliog  ^[iMistioii  la 
tlia  oasoy  tb«rdf9ir««  is  viuetlMir  tJiA  v&ricms  agre^ist^nts  b^tvaea  tha 
grants®  oimors  of  tto  aqaitgr  ai^  the  holders  of  t^m  aotas  i^reby  tiM 
tisM  of  psya^at  of  the  saaa  was  «xtand<»d  wlth«mitt  th^  knowledga  or 
ooi^tat  of  tho  ^&^km!'9p  irbo  "mrm  s^rtgagfofs^  op@rat«d  to  r®X«asa  ti»»s«» 
i^ortgagor    aukkars  fn»i  tii^'lr  ll^kblllt^  oa  the  aotos***    fh»  eourt 
forthar  states  (p*  ^57)  that  tha  u£ieo2itradletad  aYldeaeo  i^oiiod  that 
r^iitli^r  cam  of  t^  d^fetidaats  had  kaowladgo  of  or  &t  asy  tlmo  coa- 
ssntad  to  tha  oxaoatiea  of  th»  oxtaasioa  agraeaseats,     £h«  dettttMsaitSf 
by  thalr  «s«iadl«d  affldaTit  of  merits^  &Xl#gad  tli&t  th«  eztaasioa  agroo 
maats  wmMn  aatorod  iato  wltl^oat  tmtr  Imowl^dga  or  ooasaat,     la  iJUiaa 

V, .  arjisaf  d^Q  111.  App»  98,  it  appaars  that  tho  extaiisioa  agroosiSAt 

the 
wfes  eatared  lato  witiiout^kn©>;l®dg«  or  -^mmms^  of  Vm  mortgager,  tim 

S4jaa  sittt&tloa  is  pr'jsanted  ia  f4f|f.&  y.  I'^AAr  ''^^^  l'^^«  ^'PP*  i^-''*  *°* 

Sl^^eSifl  Jt*  _UUJIlt£jlS£*    51  111*  App.  i45»       10  hold  that  the  coatea- 

tioa  of  d«f«!idaats  that  tha  e3{rt<iasioa  of  tha  ^ortgaga  iadabtadaass  was 

withoat  their  Qo^istmt    eaxmot  hm  sustaiaad, 

^faxidaats  ooataM  that  plaiatiff  »has  boaa  gallty  of  suoh 

l@ch<}s  as  to  pr«elada  Mr  trtm  taJEiag  a  parsoaal  Judgj&aat  ag&iast 

ar,  sjod  Mrs.  liiehtstaig. *»     if  ws  hara  raled  eorr^^ctly  &s  to  the  first 

poiat  it  Boeasssrily  follows  thsit  thara  is  ao  ^9rlt  la  tha  xasttoat 

coatantioa.     fha  smm&  aoAy  b«  said  as  to  tha  forthar  coateatioa  that 

tha  causa  of  action  w&torad  agsdast  d^^^faadaata  oa  July  Ig  19^5#  that 

the  i;»tatat&  of  Llmitfitioas  bagsii  to  rua  ea  lUiat  data  aad  that  it 

expirad  oa  JiiXy  I,  1935|  that  as  tha  iastaat  suit  vas  aot  c&BssmafA 


.oJuJiwai;:^   t^&4.^^e^^  Xj. 


itB.  ■'■■  Ss^mta-em  •:WiX£'Kt« 


tn  ^1  «A 
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..'d.^  11%!  »'-     ,^«j;  ^^I'l  ai£  jrrs  ^:mmmM.mwJ  iiiHiB 

itn  ^?  e.-  jutvxiaa^  u«X(rf  «v«i(  •«  li     » ^^^ba09$MM  *«xH  Ana  «!iM 

inAi  »  ^  AXaa  Ad  Xfm  9»im  «dS     «#il^xi«l»M 

rjMtf#  a^^l  tAisJUij;  ia*'3Wift£  js^tlJoa  le  9n»»9  wdi 


until  u#pt«mber  4^  19i^«  &^^  actlojp^  afftia»t  d«f«ii4aats  w&s  laajermA 
fior«i  Uum  a  7«ar  prior  to  ti»  tins  of  thd  oosmi@neemeiit  of  tho  suit* 

B«foaiAaat8  eontsud  that  **upon  executloii  of  tim  extension 
afroeaMat  on  Juno  ^4,  1925«  th«     ichtsteigs  bacsiJiG  sniretios  for  the 
Xoan  or  ooeufiedi  &  r^lfttionsMp  in  tlio  imture  of  suroties  to  ttao 
loan  and  the  property*     As  mmh  sar@ti€»s  tkmy  la*®  r@X®asad  fr«»  lia- 
bility \>7  Um  QhaMge  in  tha  intar@st  rata.**     i$Mle  tkm  first  and 
saooni  axtansion  agraai^ata  provided  tbat  interest  slssmld  ba  paid 
at  thm  rata  of  six  and  on#-h&lf  par  cant  instaad  of  siai  per  cent« 
as  tha  nota  provided^  intar@st  w&s  paid  1»y  tim  granta€  of  tte  n»rt-> 
gagors  mp  to  aM  iatsludini  July  1,  1936»     tlw  not®  provided  for  pay- 
i»int  of  aav»n  par  cant  int@rast  aftar  ssaturlty*     Plaintiff  eontands 
tlifit  by  tha  cl&iiso  in  quastion  in  tha  trmat  deed  dafandants  not  only 
oonaantad  to  an  aztensicn  af  tk«i  tiiisa  of  payraant  but  agreed  to  pay 
tba  saortgaga  iiidebtadxi^iis  aacordlng  to  any  agr«ais»»nt  extending  tha 
tine  of  paysM»nt;  that  this  would  iinclada  a  ohanga  in  the  rata  of 
interest  such  as  was  iK&d#  in  tha  instant  easoj  but  she  furthsr  con- 
tends that  th€  e£miig9  in  the  rate  of  Interest  did  not  res^ilt  in  any 
damage  to  the  dafeMants  and  th&t  therefore  thsre  is  no  equity  in 
d'^fendants*  instant  point,       a  are  of  tha  opliiion  that  thare  is  no 
substantial  merit  in  defeM&nta*  inst&nt  contention*   It  will  ba 
farther  noted  that  tbs  instant  eontention  of  defendants  is  based 
upon  the  asstaaption  that  upon  the  exacaiion  of  the  extension  agree- 
liajBt  ori  June  24,  1$2J,  defendants  beoawB  iwira  mire  ties  for  tha  loah* 
We  hav«  heretofiape  held  that  the  extensions  d&d  not  operate  as  a  dis* 
charge  of  tha  personal  liability  of  the  a^rtgagors« 

She  daeraa  of  the  Cireuit  oourt  of  Cook  county  entered  Jiareli 
2,  1939*  is  af firsad. 

Friend,  F*  J«,  ai^  aulUvan,  J«,  coneur* 
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m»  Ussncf  3GAUUM  Dajfr^.£D  Tm  ofikioh  of  mE^&iT. 

IMS  is  an  aotion  on  a  statmtory  bond  ti:acut@4  uM@r  tim 
mMihuaiQ**  lien  Xaw  of  iians&s,     1^  caa«  fms  tried  1^y  t3m  eourt 
&M  ther«  was  a  finding  aM  deer««  in  tbv&g  of  plaimtiffs  jubmI 
ftgaii&st  defend&ntfl  in  tiifS)  amk  of  $416 .^Ct*     Fl&intiffs  &pp«&l« 

23ui  ^eir««  finds} 

"1.     thfet  «  *  *  [the  ceort]  has  Juris4ietioii  of  th«  parties 
AmA  Uis  subject  matteri 


*2«     riiat  >••  F»  SeiMrrim  and  A. 


i6imjri%  eopartaers  doing 


busin<&8s  as  H«  P*  uevvrin  Conpan/,  ®nt«r€(d  into  a  contraet  in  writing 
4ft tod  Jmno  6«  1935«  wit^  I'lbie  B^urd  of  Bidinic&tion  of  tlie  citar  of 
Kansas  City^  of  tbo  3'tato  of  Kmi&^i.&,  for  tho  a&Mng  of  &  eortala 
p^lle  iMi^rormmntp  to-wits  t^  constr^usstion  of  Vam  ty&ndotto  Hi^ 
School  in  K&nsas  Cit^j,  lUains&S| 

**3«     fhftt  in  conneetion  tkar^ewith  the  said  M«  F»  S«vori& 
Coa&p&njT  as  prii^ipals^  «x«€mt@cl  two  boMs  #&els  in  tJM  ponal  suis  of 
$1,3Q3,09§.0©  and  tbo  i>«f@M«Mat8,  Koy&l  IndaMdty  Coi^^&Gjr,  of  ^w 
X^rk  QXtjtp  nmw  lorkf  a  eorpor&tion,  GXobo  InS^snlty  COBp&n/,  of 
Sew  Xork  City,  S@w  ^ovkp  a  oorporsUoa,  tlio  Fidelity  &  Ca«telty  Co. 
of  Mew  ¥i»rkf  a  corpora  tion»  aj^rican  ,3i3r®ty  Caa^any  of  New  York,  a 
corporation,  H&rtforii  /ioaid^nt  and  Indemnity  Ccaapany,  of  Hiirtford, 
Comieeticnt,  a  oorpor&tion,  iJnited  ^tat@s  Fidelity  and  Ou&rsAty 
Qo&p&My,  of  lii-^ltimoTBg  Unrfl&mi,  a  corporr.tlon  and  .fidelity  and 
Deposit  Company  of  M.BTyl&tn^,  of  Baltimore,  i4aryland,  a  coriMari^tion^ 
ojcocuted  both  said  bonds  as  sur«jties  thereon  anet  designated  in  tho 
Siiiid  Wnds  are  th«  respeotivo  astoonts  thereof  to  which  the  liability 
of  the  respective  sureties  are  limited,  said  honis  are  designated 


\J  A 


U^?6^ 


f ,  Im  im 


.aoI4©«  i&t  tJt  tJadR' 

«  ^^I'zoJ   w<»v^  to  Y  .    3iJfinoqi»»  »  ^jt'ioY  well  !• 

«iioJU<iio^'»o  «  ^faaaXxtfiJa  ^vuoaa^rXjia  to  ^btuJx'i^-*^  to  xnsqpo:;  tl«o«oC 
«id  ni  l^«#iiiitlaofe  fMU  «oo%oci^  e»Uo%a»  a^  «te0«  JEdJu*  lUoeT  b»$HMa» 


as  Statutory  B&ad  suod  f^rformanse  Ben^  rsspectiTelyi 

**4,     Th&t  thereafter  by  written  contract  4at«d  llomMuve  9, 
1935$  tl»»  principal  d«ffend&nts«  I*  F,  ^«v«rln  vic^apany^,  sntorod  into 
a  contract  with  oat  A«  1«  SelstiiXtK  by  Uit  %&smn  «li«r«of  A&ld  A*  H« 
SoJmlt£  undertook  ami  ^gre^d  to  supply  Vm  nsm&u^&ry  ma'torial  A||d 
labor  for  tlie  paintixig  work  oa  said  project,  wMcli  said  contract 
mk&  l»t  to  s&id  A.  H«  Sai»ilt&  upon  tl»^  condition  thst  h«  produco 
a  certain  rolo&so  excnsut^d  by  SkstraiaS  faint  &.  &li.j»ply  Goffi|^«ny,  « 
corporsitloai 

**5*     ^^^t  said  A«  H«  $al»iit2  dlS  p^rodiuco  suieli  &  roleaso  di&ted 
D«c®^er  19,  1$35»  <^ttly  ®x®«mtod  by  s&id  SkstraM  Faijat  at  Supply 
Cosupany^  iKli«re*Jipon  the  contract  betwoon  tlift  prlneipaJl  i«f«ndants^ 
i*  P«  S«verla  Coupeiagr*  &£i^  Siiii<^  A*  li«  .'^irnltXy  xmu  mtmcat^^.  by  said 
!•  F.  SoTsrin  Company  and  d#Xiir@r@d  to  said  4«  H*  Sohults; 

•4«     th&t  Skitrainil  Faint  ^v  Supply  CcmfWiy,  »  corporfetion, 
Dfas  disisolved  on  or  al»out  Peeesbor  3X|i  1935»  &<^  ^^>^  assi^o^d  mil 
its  sasots  to  Chsrlos  J,  J^kstrand^i  ;^.oy  H,  Ekstrani,  J,  Leslio  Ekstrand 
and  E,  Q«  Srickson,  ©.s  coi^artiwrs  doia^  Mslaess  &9  Ekstrand  »"&int  « 
Supply  Co&ipiinyf  and  th«  said  aop^rtners  Is^ym  at  th^  sam@  tisio  assmwd 
all  th«  Ii&biliti®s  of  a&id  oor|>Qaratlen| 

*7*     '^st  said  EkstraM  Faint  ^i:  'Mi^giXy  dm^^my  fts  a  corpor- 
ation Bxii.  &ft@rw%.rda  as  a  HQ^B^rtimr&hlp,  }m^®  furnisk«d  Emterials 
£tnd  supplies  to  said  A,  i*  S«}iult£  for  us«  in  eoisn^^otlosi  with  tho 
painting'  %®rk  on  s&id  v^^yaMott®  High  Ttciiool  la  Kansas  City«  Sj^ns^s^ 
and  that  th^  fair  and  r«ason&bl«i  value  of  said  ^^terials  aaA 
supplies  was  $3,0v»6.90| 

**S,     that  so«^  tino  in  Maroh  or  /.pril«  1937«  thero  has  beea 
paid  to  t3m  |»laintiffs  f^  and  en  behalf  of  said  A*  H.  .  cholts  and  on 
account  of  tbe  materials  and  ji»%ppli@s  so  furnished  the  sub  of  $5!^«0C| 

**9«     That  said  A«  H«  ^hsUU  has  defaulted^  In  that  ho  has  not 
paid  the  s&lanc©  due  to  said  plaintiffs  for  tho  aaterlals  and  supplies 
so  furnished  him  by  said  plaintiffs} 

**10,     fh&t  the  plaintiffs  us  such  assignees  of  Ecks trend  Paint 


* 


^XtW'  '■■■''^^  MMt  S»d':     •$** 


&  Supply    €H»paiiy«  a  corperatlon^  h&vo  Uwr©^pon  mnXArmi  tM&  suit 

against  th»»«  dafaxidanta  upon  the  L:'tatutory  Bond  hfltreia  referred  toj 

"ll,     th&t  by  virtue  of  the  relttmas  «x®eated  by  EaJistraiui 
F&int  &  Supply  Cosip&iiy;!  &  corporation^  scdd  pX&intifts  haim  reXoAsed 
titfli  ddf^Mants  of  any  and  &11  elaima  euEid  dOKiiiids  for  a«,terials  and 
supplier  far»i8h#d  to  naid  A«  H»  Seihult^  la  comi^etlon  with  said 
v/ork  to  thffi  iimount  of  $2  j| 000 ,00  ovor  und  a  bar®  all  svuas  paid  to 
aaid  plaintiffs  for  bM  un  aeeooat  of  said  a*  M,     oMlt&i 

*Mi©r®for®,   th«  Coitrt  fin^s  that  th«r®  is  dii«  the  plain  tiff  a 
tto  sa®  of  $3,066.90  3L«S'^  $2,550»*30,  or  a  balance  of  .i-416,.90.*' 
The  d0orotal  part  of  the  dttor^a  ia  a@  follows t 
"It  Ifti  Th«r«fore^Order<id|  Adjudged  aM  l^croed  tJmt  Judg* 
m9nt  b«  and  heraby  ia  @jit9r®d  for  the  pi®.iatiffs,  -Charles  J.  Skstraadj 
Hoy  H*  Kkstrandj  J«  l^alls  Elcstr&iid  and  H«  G«  B;rlekso]:ip  doing  busi«» 
usas  «a  Ikstraind  Paint  ..fc  Supply  Compaq,  sad  against  tho  a^feBdauts, 
H,  P.  3®verin  aisd  A.  K,  30v«rin,  doing  bmisifittsa  as  H«  P#  s®v«8rin 
Compiny,     oyal  Indessjiity  Ccwapaay,  a  corpor?*tion,  OIoIsms  ladeaiaity 
Company,  a  sorporfction.  The  Fidelity  4  C&sualty  Co«pa,jQy  of  Sew  Terk, 
a  corporation,  Aiaericaja  Surety  CoiapaBy  of  i^aw  Yorls;,  a  eorporatioa, 
Hartford  ^iCcideat  uM  IMemsilty  Coaipaity,  a  corporj^^tion,  Uiidted  Stated 
Fidelity  aad  auarajaty  Gompsiiy,  a  corporation,  aM  Fidelity  and  0e]^sit 
Comp&By  of  MarylaM,  a  e0r|«»r&tlo%  for  tte  £»tttfi  of  $414  .fO  twt  whleh 
stM  ox®€U'tion  may  iaaua*** 

Plain  tiffs  claim.  th«t  So]«lt«  purch&tod  all  of  th®  la&tarial 
required  hy  his  eomtr&et  with  «>#v®ria  from  pla,ixitlffa,  aad  that  plain- 
tiffs tP»r«  entitled  to  '^4.^753,37  f©,r  said  materials  so  furndahBdj  that 
Sehultz  paid  oa  account  $!?5^,  and  that  plaintiffs  were  entitled  to 
a  deore®  for  $4,203,87,  with  five  p»r  c«iit  intorest  fro*  April  1,  1937 

DiifoMants  hav©  filed  the  follosilng  cross-errors?     "(a)  the 
trial  aourt  w&s  without  jurisdiction  of  the  subject  statter,     (h)  Ihe 
bond  sued  upon  and  set  forth  by  plaintiffs*  eomplaint  does  not  gim 
plaintiffs  a  right  of  aetlon  thereon,"  atad  they  contend  thtit  ^le 
cross-errors  should  be  sustained,  that  the  JudgBent  of  the  trial  court 
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should  be  reversed,  and  the  cause  remanded  with  Instructions  that 
the  suit  be  dismissed.  Vie   find  no  merit  in  the  cross-errors. 
Defendants  furtlier  contend  that  if  we  &re  of  the  opinion  that 
there  is  no  merit  in  the  cross-errors,  nevertheless,  the  judgment 
of  the  trial  court  should  be  affirmed  because  tt  is  "amply  supported 
by  the  evidence," 

Plaintiffs  contend  that  "the  court  rv^fused  to  hear  crampetcnt, 
relevant  and  material  evidence  offered  by  the  . laintif f s  and  received 
and  considered  incompetent,  irrelevant  and  iaaaaterial  evidence  offered 
by  the  defendants," 

Ekstrand  Company,  Severin  Company  and  Schttltz  had  feeen  doing 
business  with  one  another  over  a  long  period  of  tisie,  ueverin  Company 
is  engaged  in  the  general  contracting  and  building  business,  with 
its  principal  office  in  Chicago,   ichulta  is  a  painting;  contractor 
located  in  Chicago,  Plaintiffs  are  jobbers  and  wholesalers  of  paint, 
varnish,  wallpaper  and  allied  products,  in  Chicago.  After  Severin 
Company  had  entered  into  the  contract  with  the  Board  of  Mucation  of 
the  city  of  Kansas  City,  and  had  given  a  statutory  bond.  It  entered 
into  a  contract  with  3chult2,  a  subcontractor,  by  the  terms  of  which 
Schultz  was  to  do  the  painting  on  the  job  for  the  sxm   of  '41A,$^0,   and 
it  was  provided  in  said  contract  that  ochultz  should  purchase  the 
materials  to  be  used  by  him  froa  plaintiffs.  The  contract  further 
provided  that  "the  Subcontractor  agrees  to  secure  from  the  Skstrand 
Paint  &  Supply  Company  a  release  issued  for  the  benefit  of  the  Con- 
tractor by  the  Skstrand  Paint  &  Supply  Company,  which  will  waive  the 
right  of  any  claim  for  materials  furiiished  by  the  Ekstrand  Paint  & 
Supply  Company  up  to  a  total  amount  of  $2,000*"  That  the  Skstrand 
C©Epaiiy  furnished  all  the  materials  and  supplies  to  Schultz  in 
connection  with  the  painting  v/ork  on  the  high  school  is  not  contro- 
verted! in  fact,  the  decree  so  finds.  After  Schultz  had  made  the 
contract  with  plaintiffs  it  was  found  that  plaintiffs  could  not  ship 
materials  from  Chicago  because  the  Kansas  City  labor  unions  demanded 
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bebAiOiob  anolau  lodial  xO-^  SuSxiaIS  adij   9SitSR0»<i  Q^aoidO  soil  sXalio^Bm 
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that  tho  materlAls  be  sappll«ci  by  IogaI  ceneeriis*     a  lalntlfrs  tlMA 
Bifiide  tigres&Afits  «lth  11m  Sharwin-WiXUaauB  uo«^  i-fuinia-Lettoii  Faint  Co., 
&M  Cook  Paint  &nd  V&rnish  Co.^  all  9f  K^nses  City,  to  supply  tht 
painting  iBaterials  requlr«4  by  .^olmlts  to  fOlfiXl  hl»  contract  wltli 
SevmriMm     llMM  thr««r  aonearns  fornishjad  i^aetio&IX/  all  of  tlkt 
materials  r«qulr©4  sM  used  by    cjmLtz,     fijs  tfarc*®  fir»»  billed 
plaintiffs  for  Um  materials  furnlsiiad  aM  plaintiffs  paid  for  Umh 
ssM(Bi,     The  agro^tont  bet«««n  .-»ehult^  and  plaintl.ffs  ims  an  oral  on*  - 
aad  tms  J^do  by  E«y  Skstraii^ji  ropresantlng  plaintiff s^  an^  ^holts 
in  a  eertain  conyors&tien,     llS^mt  i^^stranEi  was  upon  tM  stand  plai]i-> 
tiffs*  coims9l  attetapteii  to  prov®  by  the  witless  %hB  eonvsrs&ti^m* 
'Xlm  trial  eoort  sust&ined  a  general  objeetion  to  th&  propesod  proof « 
Tlrisroupoa  plaintiffs*  coiinsdl  att^i^t^  to  provt  tim  fair,  custonary 
isarket  v&lus  of  tlw  £3.at«rials  ftirrAislia^  at  th®  time  and  plae@  is, 
qu«!stion«     11m  eoui'-t  sustained  a  ^dneral  obje&tlon  to  tlie  Introduction 
of  sufih  evidence •     by  Um  court*®  rulings  plaintiffs  woro  deprived  of 
&n  opportunity  to  ]»ror«  th»  agreed  price  of  %h»  m&^rtstls  actually 
usod  on  tm  Job,  und  w«r«  further  d«?prived  of  an  ©pportainity  to  prefw* 
th@  fair  and  r«4iSon&bl«  vtiilue  of  ths  materials  B&  u^^d,     'Hmt  evidanM 
as  to  tlio  agro^nMiit  b0t«n9«n  hietmltz  aM  plaintiffs  s]:i0uld  U&y^  b««ai 
£tdraitt0d  is  plain*     Oxe  t1«ws  of  tha  trial  court  in  makini-^  his  ruling 
asay  b#  gatiaorod  fron  tlw  record,     it  on®  point  thm  court  stated  tliat 
if  s  pric®  of  $4,753,ii  w&a  Agp^M  upon  by  plaintiffs  and  Seisults  for 
th«  materialJi  furnished  tMt  would  not   "ti«  th0  d®f«Jidant  up,*  23^ 
court  furtla«r  stated  that  plaintiffs  ^mld  only  eolleet  vs^t  th« 
Kansas  City  firas  ohargod  thswa  for  th®  is&t«rl&is|   that  p.lai.ntiffl 
"can  collect  only  tim  aaount  th.®y  have  b««n  dasagad*     Danago  If 
ccBBpons&tory.*'     Darli^  tfeis  ex«Ba.nati©n  of  th/©  witness  Skstrand  tM 
following  occurredi     "Th®  Courti     But  you  nsvor  toaohad  this  smterial, 
did  you?     sitnosss     So,  sir.     Q,     It  nevor  easie  into  your  possosslon? 
A.     Ho,  but  wo  woro  responsible  for  it.     Q«     It  was  only  a  lUestiea 
of  booldceeplng  witfe  yotti     A.     Wo  mrm  resp«isible  for  it.     Q.  Respon- 
sible for  wijat?     A*     For  payment  of   the  bills,     Mr,  Sngland   [counsel 
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for  plsintlffsjt  lou  paid  Hana*tettoa7  Th»  Cottrtt  Timr^   w&f  a  boad 
here  given  to  th«  stato  that  fixed  tim   rospoxulbllity  for  tbo  pajnent 
of  tlu)  bill*   <ltzi9sst  ii«  ero  Jobbers  aad  vfaoloa^le  dealers.  Ikat 
is  our  regular  business  azid  «e  buy  goods  froa  aanofacturars  and  sell 
then  fit  tte  jobbers'  price.  Hm  Courtt  All  right.  1 'n  just  etsklxig 
these  questioiis  —  ***    I  &m  satisfied  that  in  this  oentraet  there  is 
IK>  provision  for  any  profits.  It  is  a  guarantee  to  p&.j  th0  expenses^ 
to  pay  th@  cost  of  the  materials  as  delivered.  «  «  #  jyir.  mglMxAi 
«  «  «  ichult^  was  a  subcontractor  and  he  had  to  go  mat  ai^  buy  tlift 
oaterials  som  place  else  arid  contract  for  tJ^n.  The  Courtt  And 
hs   canH  charge  for  any  s»ore.  «  *  *  ell  it  is  too  bad  Ujat  you  did 
not  have  three  or  ftmr  silddle  a^n  to  charge  through,  tlmng   you 
sight  have  had  a  bill  h@re.  ifr.  nglaMj  l«o.  But  the  contract 
provides  that  Soruilt^s  shoold  buy  frcm  Eiistrand.  M©  could  t»t  go  out 
any  place  aM  buy.  He  would  violate  his  contract  if  he  did.  Tim 
Courts  I  don't  think  there  is  anything  in  U^  contract  that  allowi 
this  type  of  testimony  to  stand.  You  «ay  save  your  point."  As  tha 
trial  court  refused  to  allow  plaintiffs  to  prove  their  contract  witii 
chults,  we  amst  assuae  that  the  trial  court,  in  referring  to  "the 
contract,^  had  in  olnd  the  contract  between  Severin  and  Sehults. 
The  court  overlooked,  apparently,  the  facst  that  plaintiffs  war©  suiag 
to  recover  upon  their  contract  with  achultz.  their  whole  case  rested 
uipon  that  contract.  The  trial  court  canaitted  serieiis  and  prejudicial 
error  in  refusing  to  allow  plaintiffs  to  prove  t^   agreestent  between 
thmt  and  ^choltz.  '^  aay  add  that  we  find  nothing  in  the  record  to 
warrant  the  concldslon  of  the  trial  ceiu't  that  plaintiffs  were  net 
entitled  to  a  profit  upon  the  aaterlals  furnished.  The  court,  in 
reaching  this  conclusion,  again  had  in  mind  the  ^»everinr-  ehults  con- 
tract. Had  the  trial  court  allowed  the  testisiony  offered  by  plain- 
tiffs to  be  given  defendants  would  haire  had  the  und(»abted  right  to 
show  any  fraud,  collusion,  accident  or  aistaka  in  the  aatter  of  the 
agre^aeat  between  plaintiffs  and  achultx. 

I>«fendants  offered  in  evidence  the  following  instmaentt 
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'*Kaow  All  Umn  By  flietso  Fros«ntK«  that  "i^utr&M  t^aiAt  <&  supply 

Oompmmy,  a  corporsstioa  of  Ci'ilcag©,  Illinois,  for  and  in  coiislderation 
of  Vm  SUB  of  Oj»»  PoUax,  imd  otiier  iraloaljle  eoiuldaratiosis,  receipt 
Of  wMeli  are  liorol^y  &ekj:K>wledg@d,  aff«»es  to  furnish  and  ship  to  i^« 
1«  Seliults,  for  mso  la  tl^  ex<»cutlon  of  b.  contract  for  tim  p&intlaK 
bM  fliiisliin^  of  tiao  lyajodotto  lii^  ^oistool,  K&hsms  City»  'Kans&.»|, 
a&tori&ls  as  poc}Ulr«<l  toy  said  sontraot  aM  eoaformiiMi  to  th«  po- 
qttironftiits  thereof  In  tk@  iraltn®  of  fw»  'thxmsaM  dollars, 

^Tlm  vmiimnlgimi  fwttimr  agr@os  to  and  4o«$  hittiroliy  waive  &nd 
reldaso  cmy  &M  all  claloui  or  right  of  llmm  on  tim  v^y%tMott«  I'ligh 
Sehoely  K&na&B  Qit^,  Kansas^  tuad  does  furthar  r^loaso  K,  P.  ^ovorlix 
ciamp&asr  an4  its  Bureti^a  aM  t}i«  Ows^r  of  th»  '^yaMott#  illgh  --^013^^1^ 
Eamaaa  City»  Kmasas^  of  all.  <slalms  aM  d<iiaai3ds  wlia,tsoevi»r  'to  tlie 
amount  of  Two  Ihousand  .dollars,  over  aM  ahoim  tht  re&soaaabla  val«» 
of  all  aatoriala  paid  for  by  oitl»»r  i.  «  •  Soirorin  Company  or  1*  H« 
se.lmlt&  en  aocount  of  labor  or  isat^riala;!  or  both,  .furnlahe^^  or 
«Me&  »ay  h@  fornisted-  by  tlut  andarsigs^  for  thj@  aaid  bmildiis^* 

*%iv«n  iind^r  our  ba»d  and  m@X  this  19  th  day  of  0e««a^»or^ 

**lkatraiid  ?aint  A  Supply  Cosipanjr 

'^y  Charles  J,  SkatraM 
"(Gorporati»  Soal)  '*l*r®sid«nt 

"At'tSStJ 

'n^.  a*  ipieies^i 

"Soorstary*' 

<lor9  follows  an  aelasEmlodsmont  before  &  notary  public  •) 

Plaintiffs  ©tej^oted  to  the  introduction  of  thia  inatruaont 
upon  th®  ipround  that  it  w&a  va.ga«,  lnd«finit®,  sabi^aous  aiid  uncer- 
tain.    Tht  trial  court  in  overruling  the  objection  stated  that  he 
understood  what  tho  reloaae  i^ant,     The  instruawnt,  consider «d 
alono,  is,  in  our  Judguont,  so  ambiguous  in  its  te^rms  that  ita 

s^animg  eannot  b«  dat«rmiaod«     Plaintiffs  hav®  arguod,  with  sows 
force,  that  ths  raleaso  is  absolmtoly  wid  for  uncertainty,  aabiguity 
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»M  I&ek  of  iGE»it&llt3r«  bat  w@  ari?  not  i&yella@d  to  lioXd  that  tlao 
r«X««fi«  i»  n®ce8£»ftril7  a  void  lastruieAiit.    0p<»ii  au^ther  trl&l  of 
th®  eatts«  tlk»  p&rtlea  will  have  an  opportunity  to  show.  If  tho^ 
«tu.np  bjT  t^xtrinsic  eYlditiwo,  the  aaanlag  of  the  jr«Xo&se.     If  tlM 
•xtrlnale  eYideneie  Is  contradictory  Ui®  trial  aourt  will  Imire  tim 
right  to  detdrmlitQ  tia®  qinsstlon  of  f&ot*     fte  trial  eourtu  la 
holdiita:  that  tim  r«l«es«  was  iiot  etablguous,  &Tr^d,  to  the  serious 
prejudice  of  plaia tiffs. 

thB  deere©  of  th»  aaporlor  court  of  Cook  county  Is  reversed 
aM  the  cause  Is  reaasd^d  for  n  )i«is  trial* 

RiaiAiipiSD  Fern  ii  i^iw  miiiu 
Frlondg  F*  J*^  mad  aullivan^  J^*,  GOiieur* 
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[I^ai  l»A  ^»»  .  .  «i;«»l's^ 


PAUL  A*  ^aRSo#'trad|«Mr 
tho  wmm^  m^mt^i^'  of  ' 

Appellant. 
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41448  ^. 

/COOK  (|.unT» 
tm  onmoM  op  h^-^ciri. 

Ipls  is  an  api^al  frctt  aa  order  grantiag  pl&iatl£jrf 
BiMOn  altaaxiy  a  Jindipeeiil;  for  1975*26  fiiifjainst  defendant^  iP&ul 
A.  Cor  so,  tradinc  a»d«r  th@  r^aj^  &M  style  of  fioyal  '^ai^js't  Slio# 
Coi^p«ay« 

PIslatlff  filod  a  ecKi&plaiiit  for  XhjB  eonMtrmtion  of  Si 
9&nsi&mmnt  cotitsract  »»tere4  into  betwaem  tlie  parties,  alleging 
that  he  m^u  Ixtdueed  to  enter  Into  sal4  eoEitraet  on  l^m  representa- 
tion that  &t  the  expiration  of  ^le  oontraat  aiiy  ttoaeli  merchaMisa 
was  to  be  r^tarx^d  hy  him  to  d^feMant  and  that  certain  Bsonay* 
deposited  by  hia  with  defendant  Wft-r®  to  fee  held  a.^  a  trast  fond 
fey  the  latter  foir  tha  sole  i^arpoM  of  iaaurimg  tim  -p^ymen^'^  of  the 
eonslgzied  laerohandiseji  and  that  apoa  hXB  I'tturn  of  the  unsold 
lEttrchandise  tlie  eioney  Umu  in  said  trmst  Aunti  was  to  fee  turnad  over 
to  hiia.     The  eomplaint  cozKslmded  with  a  praynr  that  ^e  court  ifi 
cona truing  tl»  contract  determine  that  "th®rs3  is  ao  duty  upon  tho 
plaintiff  to  r«9purQhase  tte  unsold  consigned  is^ershandise**  and  titat 
"in  any  event  the  eourt  restrain  the  defendant  trtm  forfeiting  unto 
himaelf  the  trust  fund  in  Ma  poissession  in  the  sisb  of  $338*0^  or 
any  other  sum  le^tsoever*"     Defendant *3  answer  &r»mf^  that  the 
oontr&ot  ms  clear,  definite  and  unai^feiguous  and  denied  generally 
the  aH^ig&tions  of  the  complaint. 

0p©n  the  he&ring  the  eontraot  waa  reseived  in  ©viaenc©  and 

the  parties  entered  into  the  follo^^ing  stipulation: 

"IT  IS  nmmi  QTHmhAtm  Atm  asiishd  by  and  betwe'^n  tho 
parties  hereto,  by  their  respective  ettoriwys,  as  follows s 
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"l*     fhat  on   '«braiiry  28,  1938,  th«  eontr&ct  1i«t«««a  ttm 

parties^  dated  Mareli  1,  19 379  ^i*&  tarutinated,, 

**2,     that  on  s&ld  dat«  ©f  ?*ebrvL.ry  23.  I938,  tl»  ^l&ltttlff 
had  ia  his  possession  osreliAQdise  toUJ.Xln4  tm  stoi  of  $39092«36« 
wliieli  h»  refused  to  purohase  frooi  defftKidAnt.  and  returned  to  tte 
defendsnt  snsrchandlsA  tot&llliig  tiie  sub  of  $2.ai65*3^»  th«  bal&noe 
having  Ymau  retained  In  escrow  by  plaintiff,  oy  agre^aent  of  tho 
parties^  as  security  only  umaltihg  the  terming  tion  of  this  soit* 

**3*     That  on  Febiraary  2B,  1933«  the  def«»ndant  held  fotr  tho 
ae^o^uat  of  ^l&intiff  $379«B5«  tsnder  the  agreement  in  question^ 
«lil.eh  the  <i  f@»dUuat  elaias  belorigs  io  hlB  as  daisiLges  on  mc-^omit  of 
i^p  ^QTU  or  depreciated  morchanlisef  beeamse  of  pXaihtlff  *s 
refusal  to  pur  chaise  the  entire  stook  of  tsMirohandis^!  'that  he  Imd 
in  his  i^ossesslon  on  Febru^&ry  28.  193B«  totalling  th<^  s^sl  of 
$3»e92.36. 

"4*     Ihat  the  question  presented  is  as  follows  1     Is 
defendant  entitled  to  aagr  dasiages  on  &ooount  of  plaintiff  *3  refusal 
to  inirohase  the  entire  stoek  of  ^erahtindlse  that  he  had  in  his 
possession  at  the  teruilnatlon  of  said  Qontraot,  boc/^us©  of  shop- 
worn j.H.erehafidise  and  depreci&tion  of  asld  ;a6irch&adls©,  in  aseord- 
ance  with  ;  arajjraph  14  of  mid  contraett 

*'5»     3^t  ;ilalniiff  m«,lnt&ln»  'that  under  th©  eoatraet  la 
questlsin  he  is  not  oblig&ted  to  pay  to  defendant  any  daMt|:®8  for 
uhop^'^ofn  and  depr#clat«d  iii«rch&Mls«  ®n  aacottttt  of  his  refusal 
to  purchase  the  stock  of  iuarahandlse  on  hand* 

**6*     13mt  defendant  maintains  that  plaintiff  wgis  obligated 
uMer  the  contract  to  pay  da^i&ges  to  thee  defendant  for  alfiop-i^orn 
arid  d^'inreci&ted  merchandise  on  asaeitnt  of  his  refusal  to  imrch&se 
the  ^erahandiae.  and  the  defendant  is  entitled  to  retain  tim  s&id 
SUB  of  $379.35* 

*7«     "^^t.  in  tite  event  thiS  Court  determines  that  defendant 
is  entitled  to  dasiasos,  then  the  parties  agrees  Umt  d^fand&nt^s 
actual  da&ages  for  i^iop-worn  and  depreeiat^d  ■  .^rcimndiu^  are  '<^379*^5* 

regardless  of  isfhether  jpar&ifraph  14  is  construed  to  be  a  penalty  or  not, 

*8»     That  if  the  Court  detersiaes  that  plaintiff  was  not  ob- 
ligated to  pay  to  defendant  Bjsy  damages  on  ac-sount  of  his  r^TvLs&l  to 
purchase  said  merchandise,  then  plainti^T  is  entitled  to  the  r  a  turn 
of  s&ld  $879.S5»  provided,  hosieirep,  that  plaintiff  delivers  to 
defendant  all  snoes  that  were  plaoed  with  him  in  <sserow  imrsu&at 
to  aiprei^»mt« 

^*     That  la  the  event  the  Court  d  tersiines  that  plaintiff 
was  obligfited  to  pay  to  defendant  daK&ges  on  account  of  his  refusal 
to  purchase  said  asrchxiudise,  it  is  a^eed  by  the  parties  lisreto 
that  said  daaafes  shall  b«)  in  the  amount  of  $879 .35,  i>^^  defendant 
will  be  entitled  to  retain  tha  S879»85t  and  plaintiff  will  bo  re- 
quired to  return  to  the  defendant  aH  of  the  »erch&ndise  retained 
by  hitt  in  escrow. 

*1]D,     l!hat  thlib  ®ottrt  shall  retain  jurisdiction  for  tho 
purpose  of  enforcing  any  order,  judgment  or  decree  ent^ired  by  the 
Court." 

Qn  Maroh  1,  1937,  plaintiff,  a  retail  shoo  df^aler,  and 

defendant,  a  wluslesale  shoe  dealer,  entered  into  a  t>rltten  contract 
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i^eli  provided,  aatong  Qthstr  things,  that  d«f9ndaAt  coiulgn  a  stock 

of  sho«s  to  plaintiff  for  tho  period  of  quo  /oar,     Ste  €iontr&ot 

contained  the  asu&X  conslgraBont  proylsloos  tit^t  title  to  the  stoet 

remalA  in  defendant  &M  that  plaintiff  at  stated  periods  woold  p&j 

defendant  for  suoh  idioos  as  he  sold  the  dlff«reiioo  betvoeii  tte 

i^olesale  price  &ia&  the  retail  sale  price*     fhe  contract  alao 

provided  that  plaintiff  upon  tim  Inltl&X  shipment  of  sterehandlso 

aake  a  deposit  of  $75^  with  defendant  to  be  bold  by  the  latter  as 

a     trust  fond  as  security  for  the  consi^^ned  ntrohandlsey  this  faai 

to  bo  augiaented  ^ith  p&yaients  by  plaintiff  of  twenty^flvo  cents  for 

each  pair  of  certain  shoos  sold  by  him*       h»n  the  contract  terstlnated 

on  February  2Bp  19 33,  plalntl  Cf  had  In  his  possession  laori^aMlse  oa 

conslgrai^nt  fr«a  defendant  having  an  Invoice  Talue  of  $3y09<^«34  and 

defdsndant  held  as  a  trust  fund  to  plaintiff* »  account  $B7$,B!^f  whleh 

included  the  $750  originally  dspoaltad  toy  plaintiff  and  later  deposits 

asgrofatlng  $129,3;  at  tJbo  rate  of  twenty-five  cents  ]^r  pair  upon 

the  sale  of  certain  shoes.     By  agreesient  of  the  parties  pl&intlff 

returned  all  %^  oonalgaod  sMirahandl  ^i@  to     efandaat  eaosept  shoes 

having  an  involee  vaXuo  of  'iS79*S?#  which  was  placed  In  eserov  ponding 

the  outcoew  of  this  lltigatl<»i«     Paragraph  14  of  tbe  contract  providess 

"It  Is  further  amtuslly  agreed  thst  in  case  of  &ny  default 
or  breach  of  tMs  agreeajent  on  the  p«rt  of  th€  consigaee  or  in  the 
€'V@nt  consignor  m&y  iiusur  or  be  obliged  to  pay  attorney's  fees  or 
any  other  costs  because  of  the  failure,  wiiether  through  Inaolveacy, 
b&nKruptcy,  assigiifeent.  or  otlter  dtjfetilt,  of  the  aonalgnee  to  folly 
coi^ply  \*ith  the  c^id  tions  and  provisions  of  this  agreeiaont  In  any 
re sp«c  t ,  or  Jj^^_..t^!t_tX0iiL_&^.  ,_CQMi&«i®S...jfei»l . re^^^e  »t  t^-  %im. J^SL 

-mfjf^^^HrAP.^iMm  ^^  ife3r.,|i4Yft,.lh-M8  p^^wssi^i^jaaLJ^lj^gaalsiss* 

.blU^  to  d  taralne  his  dawi^a  keeause,  ftg 

„^p^tjrBjsej'.^S38Sla<tJlg.j£apsMU^  ^^^. 

daaagos."  (Italles  oursTT 

J^  will  be  noted  th&t  under  the  stipulation  of  the  parties  the 
only  question  presented  Is  whether  defendant  '*ia  entitled  to  any  davage 
on  account  of  plaintiff's  refusal  to  purchase  the  entlro  stock  of 
fiierch&r»iise  th&t  he  had  In  his  posses^slon  at  the  ternlnatlon  of  s&ld 
contract,  because  of  ahop-*orn  sercbandiso  and  depreciation  of  said 
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i^THbaMiM,  in  accordance  ^Ith  p&r&graph  14  of  s&id  cont:Paet.'* 

it  will  b@  further  XK>t«d  that  it  was  stipulated  "that  la 
%h«»  ev«nt  the  Coort  d@t«rml3i®s  iM&t  defendant  is  entitled  to  damages^ 
tiiiftii  tl^  parties  agroe  that  il@f «zMi«nt * s  actu&l  dm.i&g@    for  sriop-wom 
and  desoreciatftd  fittrohaMlse  is  $379*35**' 

la  yiew  of  tte  faot  that  it  is  &gre@<l  that  defeijdaiit  suffered 
actual  dsioasesy  at  least  to  the  extent  of  the  1079 ^Q^j  on  deposit  idth 
hlsif  heciiuse  th^  cojisign<!?d  mereh£>ndlse  in  plaintiff's  h&Ms  upon  the 
terBilnation  of  the  ccmtr&ct  was  "shop-worn  anci  depreciated, *  it  is 
dif ricult  to  uz^lerstaxHi  how  thi@  foregoing  italieized  portion  of 
paragraph  14  omild  be  construed  to  mean  anything  other  than  what  It 
plainly  states* 

Th»  contract  elearly  states  that  ''in  tim  ev^nt  the  consignee 
shall  refuse  &t  the  ti»e  of  the  termination  of  this  agre<s>Ment  to  pur- 
chase from  the  consignor  merchi^Mise  which  im  i^&y  have  in  his  posses- 
slosty  the  s&id  consignor^  because  of  the  impossibility  to  detersiina 
his  dama.ges  h^seause  of  shop-^orn  ii^ereh«ndis@  or  d@preoiatioa  of  said 
merohandise,  shall  retain  all  noneys  deposited  in  said  trust  fund 
as  and  for  his  liquidated  djoiafet,'* 

Plaintiff  charges  in  his  eonplaint  that  he  i»as  indaoed  tn 
enter  into  the  contract  because  of  o^rtain  representatioais  laade  to 
hia,     lot  a  i  article  of  eTideaee  was  offered  to  show  ax^  int^ecMents 
or  representations  other  than  those  contained  in  the  writtim  contract 
itself  nor  was  eny  eYidernee  off<?red  as  to  an^  lusderstanding  or  intent 
beyond  the  terms  of  the  agreeaMmt,     Xt  has  been  repeatedly  held  that 
the  cardinal  rule  in  aonstrviin^  written  contracts  is  to  give  effect 
to  the  intention  of  t*ie  parties  as  expressed  in  the  language  eiaploy^ 
in  the  contract.     (Miltiaere  y.   gerrr^  1/1  111,  219|     Kiaball  v- 
SMME,  73  lU.  33$}     a&yes  v.  o*lrien>  149  ill.  403,)     In  Boieyer.JLi. 
0» Connelly  364  111.  467,   the  aourt  said  at  p.  47C  s     »'The  rules  con- 
cerning tho  construction  of  contracts  ^re  so  well  established  as  to 
require  bui:.  brief  &tiention«     the  obj  ot  of  construction  is  to  ascer- 
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tain  til®  lat«ntion  of  th«  p&rti«».     (] 
350  111*  319* }       that  intention  is  to  1»«  €l«t»tfiridii«4  frcw  tbm  liui@tt&g« 
a»«d  In  X3a»  instrument  and  xsot  from  any  sunais^s  that  tl»»  parties 
Inttndad  C€(rta.iii  conaiitloiia  wMclx  tJaey  failed  fco  express. » 

&ymn  thi»2gh  it  alght  %»#  said  tliat  tlM^  provision  of  tine  eon- 
traet  uMer  coosidaratiOB  was  soiieiiliiLt  heceah  or  clls&clim£Lt«f«ous  to 
plaintiff,  «till  it  jHUst  be  e»rri«td  out  ncoordliig  t©  it*  tarma  and 
«QUity  cannot  create  %  oontr&ct  for  %im  parties  cliffer^nt  from  that 
agreed  upon  by  UvBrn^     '*^e  o&nnot  constnie  a  oontract  alon§  the  liae 
of  li^tiat  we  mlgiit  believe  ^mld  be  &  better  eontri&at  for  th&  parties 
to  isake,  as  <^quity  vests  no  wide  disor^tion  in  the  tshsur^iasllor  sueh 
as  would  persslt  hia  to  distarb  eontrSiCt  rights  of  property,  ♦•     OM.Qb.KQ 
Titlo  ^  trast  Co.  v.  :iobuin).  3^1  111*  2^*  if  it  ma  mm&mvy  for  us 
to  60  hold    under  tJm  p&rtieular  airttttoistances  of  tljls  cas%it  is  our 
opinion  that  the  provision  of  th»  eontraat  in  question  is  neither 
anr®a sonable  nor  Inequitable.     S%;;f®M&nt  supplied  plaintiff  with  a 
stock  of  shoes  having  an  invoice  vali*®  of  laor©  than  $3,OwO,  Hils 
stOQk  «as  to  b«  and  was  aontiJcm<msly  r«plenimh@d  by  defendant  as 
sho@s  were  sold  by  plaintiff  and  -the  &s^®m;Mn%  was  tliat  upon  tim 
teritln&tion  of  ths  oontraot  unless  plaintiff  j^Lrehtased  the  shoes  ht 
then  ha.d  on  hand  he  was  to  be  li&bl®  for  their  depreciated  and  shop- 
worn condition  to  th#  extent  of  the  funds  he  Imd  nn  deposit  vitk 
dc'fendant.     Tb»  d&isAfes  to  dtfendaat  by  r€Si!.son  &t  such  d@preei&tioa 
were  to  be  paid  ^ith  such  fUEuls.     thst  a  stook  of  shoes  depreciates 
on  the  retailer's  shelves  is  a  matter  of  ooBison  knowledge*     A  pair  of 
sito®s,  mnlik©  si&ny  otiier  kinds  of  meroh&ndise,  is  repeatedly  tried 
on  and  waited  aroxind  in  by  prospeotive  eustc«a»»rs  and  in  the  course 
of  tisMt  the  wear  and  te^r  &&  B&m  is  neo®ss&rily  suhstantial.  It 
Mist  also  be  borne  in  adnd  that  pl&iatiff  stipulated  that  defend- 
ant's damages  by  raisuson  of  d@pr@eiation  were  at  least  equal  to  ths 
sfioimt  of  money  on  deposit. 

Where  th®  language  of  a  svrltt«»n  contract  is  not  sablgaotts  or 
equivooalf  there  is  no  rooa  for  construction  and  the  contract  as  ex- 
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pressed  simst  \hs  glv«n  «ff««t.     w«  flad  it  iiipossltel«  to  attribute 

any  Leaning  but  one  to  the  Xanguase  u«9d  la  par*  14  that  "la  tbt 

event  Une  coi)LSifn<@9  shall  rofas«  at  th«  tlm«  of  the  termination  of 

t^iis  &gr«€m«jQ.t  to  purehaso  froa  the  QtmMigaor  «^«  mareh&Mlse  which 

h#  m&y  haire  in  his  possession^  the  3)Skl4  oonsigiaor  shall  retain  aH 

axoneys  dcipositsd  in  said  trust  fuiui  as  and  for  his  11  luidat^^d 

d&mas<»s«**     **Court8  do  not  mlm  aontr&cts  for  parties  y»bo  ar®  fully 

eapahl«  of  iiaklng  thoir  om  &^«#uentSy  and  if  th«r«  is  no  m^XgVLitj 

shout  a  eontract  tho  courts  cannot  permit  &  construction  contrary  to 

its  Urm .  "    afiafiS&ilJt3.,.iilM5aSii-,^5o»P*£il  Knlght^AJt^Mm^at^^es^.i^ 

303  111,  64.     In  aifeTk  y.  i^Usirr^  I85  111,  227,  th«  court  said  6,t 

p»  232s 

'*'?hile  courts  will  uniformly  ©ndsavor  to  ascertain,  the 
intention  of  th»  parties  In  construing  a  contract  betweiaii  them, 
and  for  that  purpose  will  lo©k  into  the  surroundinf  clreuststances 
at  the  time  the  contract  wes  nxecuted  if  th«  l&nguag®  of  th©  in- 
strojaent  is  amb-fuous  or  its  ffl««id.ag  uncertain,   still  whsn  the 
lang'O&ge  employed  is  onequivoeal,  although  the  pforti».i's  i^-^  .h&ve 
failed  to  axprsss  their  renl  intention,   there*  toting  no  room  for 
coastriKJtioa,  the  legal  sffeet  ©f  the  lnatrui»ent  will  fee  enforecfii 
as  written,** 

It  1«  aet  oonterid,ed  that  plaintiff  mgr®®^  to  purchaiae  the 
■hoes  ia  his  possession  when  the  contract  t^rrainat^d  or  thsit  h^  is 
li&fele  beeauae  of  any  hreack  on  Ms  part  of  an  agre-'aaieRt  t©  |«tPOha«l 
the  shoes  remaining  in  Ms  hanis.     However,  plaintiff  did  agree  to  pay 
daii&ges  for  the  shop«ora  and  clepreciat®4  oonSitlon  of  the  shoes  in  his 
possession  at  the  time  the  contrmet  terminated  unless  he  pitrehaseS  said 
shoes  fpom  d^^'fendant.     Inhere  was  no  B.%t&&pt  m&de  in  this  case  to  show 
that  dsf^ndant  w«a  guilty  of  liiisrepres^ntation,  fraud,  duress  ©r  any 
other  wroagdoing  la  th©  procurement  of  tii®  execution  of  ttvs  eontrsct 
and  it  xsust,   therefor'®,  be  enforoed  as  written. 

For  the  reasons  stated  terein  ttm  ord*^r  or  decree  of  the 
Oirouit  eoart  is  reversed  and  the  eause  is  rwaanded  with  directions 
that  an  ortier  be  entered  that  d  >f®tidaat  is  entitled  to  retain  the 
fonds  ia  his  hands  aBOuntlag  to  $379,35  as  and  for  his  dasuiges  aaA 
that  pUinUff  he  directed  to  turn  over  to  defendant  the  shoes  «hioh 
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MH,    FMiSlDISia  JUSTICE  MSBEL  OlXXYSrtli)   THS  Ot  JltiOM  OF  flif   ODIIRT. 

TblB  1»  aa  appeal  fron  i»  judgment  la  tke  aamjnt  of  I48SI.QQ 
»nter«d  in  the  Hunleipnl  Court  of  Ohiop.go  agaiaat  th«  auar*nt€e  Trust 
Itlft  In»urfi.n€»«  G©«»p«i,ny,  *  ooTpor^tlon,  aaS  la  f%Yor  ©f  has"®!  ri©rv«»l, 
A  ^otioa  to  stsftlcs  the  st»terB«nt  of  defena©  was  stiat rained,  ?!ind  ti»« 
defendant  having  elected  to  stand  &n  ita  ©,ffl4®Tit  ef  defease,   Judgment 
»&8  entered* 

the  stateasent  ©f  sisim  filed  toy  the  plnlRtlff  nilegee  that 
©n  the  13th  day  of  Deoeaber,  1933,  the  Ouarantee  Trust  Mutual,   ft  nutual 
benefit  assoclsition  made,  execmted  wadl  delivered  a  oertificate  of 
Inauranoe  to  Joee^  Aiphomse  i:Nirral,  arreting  to  p*y  t©  H^.zel  Dorval 
the  sua  of  11,000.00  upon  receipt  of  est  is  factory  proof  of  the  death  of 
eald  Joseph  •*4iphoa8e  Dorvai;   thrtt  after  the  eireoution  and  delivery  of 
amid  certificate  on,   to-wit,   the  7th  dsty  of  October,  1336,  the  oerti fl- 
ea te  was  aasuased  by  the  aa^rantee  f,nist  tlfe  Iiiaurftnoe  Coaps]^,  the 
defeniaat  herein  eubjeet  t©  the  Xntvm  snd  oocdltlona  of  n  reiiimiranoe 
oo&treet  between  the  said  auar%ntee  I'rust  ilfe  Ineuranoe  Joaipany  and 
the  auarantee  trust  Mutual,     it  i©  further  fnlleged  in  the  statejeent  of 
oltia  th«t  b/  aald  ©ertlfioste  ©f  aassuaptlon  the  i^mouat  psystble  to  th* 
bent  fie  lary  «m.f  limltf^d  nM  redw^ed  "to  the  amount  ©f  Insurance  thst 
the  annual  or  leonthly  p^paent  wtmid  msrohj^ffle  «it  the  attained  age  of  the 
ineured'ss  next  birthday  on  the  mssuaiption  date  of  ^»id  rein«ur»,no# 
contract  computed  is.ooordlng-  to  the  table  of  r»3tes   for  eaoh  IIOO.OO  ©f 
insumnce  based,  on  the  ^snthiy  presalum  rate  of  One  Oollar    (ll.OO)  to-«it, 
three  Hundred  Fifty   Ooliare   {ISSO.fX))."}   *snd  thnt  autoaequent  thereto 
and  on  the  7th  ^j  of  Febr\j«ry,  19S9,  Joeeph  ^dphonse  Dorvwl  csaw  to 
hia  deathj  that  dye  and  a^tlefsotory  proof  of  »liO  death  of  the  eeid 
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Joseph  Alphonse  Ootv??!  wns  fumished  t©  the  dftfeuslsiit,  Ijut  th«  defendant 
ialthoxagi^  offeen  r«qu«ste4  has  wlaoiiy   fn,il«d  sad  refus«<l  to  pay  the 

proo«s<la  of  tlie  ss^ld  eertlfioste  of  i3as«r»noe  to  Xktt  plaintiff, 

Th«  Q!tt«u>iiatt«  Trust  Life  insuranoe  0>omprm^g   In  its  sffl- 

dttTit  ©f  defftna®  allegea  tliR.%  the  polifly  of  lasurano*  s«ed  upon  lapsed 

for  Jion-payiaent  of  par^mluas  due  for  th«  months  of  Uov«mb«T  «ind  D«©««ber, 

1937,   snd  that  on  th«  Slot  day  of  Jftmiary,  1318,  tb©   polioy  'sat  r«- 

lB9t»1ieel  ai^l  the  following  »ppiiop.tion  aad  r«py«««ntsti©n®  for  reinstate' 

ment  w«r«  3fe1«  toy  th«  ln«ur«d  to  tht  eompsj^j 

*»1  herifey  r«?pr6«!ent  th«,t  tlje  insured  is  in  good;  fe«>alth,  and  fr«e 
froffl  diabase  or  ailaieata  »%  the  tlaie  of  the  r«in;sit«»t®«s«ttt#'* 

and  further  alleges  that  aald  r©pre^«nt-tloa  was  fsiiii©  and  watrut  wnd 

'«ra8  aiad«  for  the  mirpo««  of  inducing  the  d«t#sdant  to  r€in«t%t«  its 

policy  of  in»urmii0«  whloh  hiid  hflretefor«  ls.|^s»d  for  non-payeaent  of 

prtmiums* 

It  i«  further  allegtiS  In  th«  affidavit  of  d«f«n»«  that  on 

th«  Slat  d*y  of  J»4tiuary,  193©,   mnd  for  «  long  tlaM>  prior  th®r«t©,  ths 

plaintiff  was  in  ill  health*     fhist  fro*  October  ^,   1937,   to  ths  d».t« 

©f  insured's  de«ith,   Fsbruary  7,  1839,  tht  in®iyEr#d  r»©  then  and.  thers 

being  tre»ted  1^  a  physiei«n  for  hydronephroais,  bili^tt^ralj  thnt  h« 

ismn  eonfin«Bd  t©  the  Ftsrson  Hospital,  flushing,  I<>at  Island,  for 

htmatSffiSsiis,  melsnm,  t«ins«i»,  #plg%atTl6  pain  %M.  h%d  b««n  trestted  for 

fivs   <5)  yisars  prior  th®r®t©  for  ulsera  of  th«  #t€MHi<da{   tb?^t  nocorling 

to  the  terms  and  pro'^laions  of  ^^attd  osrtifiemt«  of  Insurr^noe,   it  is 

proTlded  ms  folloitrs: 

"this  o«rtlfio-**,t«,  lifter  default   la  payrnunt  of  ai^  as^jess- 
aitnt,   af»>y  b®  reisst^t^d  upon  th®  t'«^mb«r  furnishing  to  the  as.sooiation 
o©rr®et  e^iJtnee  of  good  health,  ^nS  rmying  th©  Tecsuiy«»d  payment • 
^here  the  number  ^msnot  in  good  hff*?tlth  «t  the  d-'=it«  of  reinatfjtsaent. 
Is   a  risk  not  5^sswaie<i  under  this  oertifionte,  nxiA,   in  such  event, 
the  linbllity  h«feund@r  tmf  b€  liaiited  to  ths  amount  of  i&ssstsi^nts 
paid  by  th®  «B«b«r  thtreafttr. " 

«ad  th%t  at  ths  d^ts  of  the  r«ln8tats?3«nt  of  said  oertifionts  of 

insurimoe  insured  ima  not  in  pjod  h@%lth  as  aboT»  %^t   forth  mnd  th^rsfore 

was  not  a  risk  to  l:^  aasuffl«d  by  th«  def«n<3aBt  and  th^t  ths  liability  of 

the  defftr^^nt,   if  any  th#r»  b«,   is  the  aoount  of  issssssssnts  by  it 

reoeived,   I15.00,  whioh  it  hsrswith  tenders  ?«nd  brinies  into  open  Oourtj 
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and  further  d®nl«8  its  indsl>tedn«8s  to  th«  plaintiff  in  th«  auai  of 

ISOO.OO  ©»  In  ^.ny  sua  whataoever  other  th«n  tli«  sua  of  fl5,00  «hiob 

represent 9  the  premiuaia  reoclved  by  tbt  ooapnnjr  s.ad  wliiob  said,  sua  it 

&o«  tttiiderfl  and  brings  into  op«n  o&urt* 

The  affidavit  of  d«kf®as#   further  ?illeg#s  ttosit,  thereafter, 

by  leave  @f  'CSourt,  the  plaintiff  filed  mn  ^f^iseajdisent  to  the  atatea^Bt  of 

9laia  iRhioh  msend^ent  alleged  the  following: 

*♦  After  this  o«rtlfie«9te  shall  have  been  in  eontimioua 
force   for  one  yenr  during  the  life  of  tmrnhmr  it   «hi»ll  be  Inoontest- 
afele  if  aaseesi^ats  h%Te  \>een  <Suiy  p^iid,   ©xoept  tije  limlt-'tions  as 
to  prohibited  ooeup^tions  snft  orimi^s,   as  hf r«i-fl.sft«r  set  forth  s,ad 
ffiid©  a  p?iTt  hereof,   but  if  the  m^.^  of  the  2a«'sber  hfiS  been  miastntcd 
tae  ^.sount  payable  DtB€l«r  thia  eertlfioate  sh»ii  be  sush  ».s  the 
isesber  would  have   b€ea  entitled   to  »t   the   oorreot  ^ge." 

To  thia  aawndtaent  to  the  st^'te^st  of  Gl&ia,   the  defendant   filed  its 

answer,   alleging  ?is   follow^a; 

••i.     Oeaiee  th-?it  the  »mid  oertiflo^te  has  been  kept  in 
continuous  force   for  one  year  during  the  llfetliae  of  the  ss^mber 
«%i«2  on  the  cantrsry  \%lle^:^^  that  the  s?'id  oertl fiesta  impeed  for 
aoapayTOnt  of  preatua  due  for  the  «©nth«  of  Moveaber  and  Deoeaber, 
1937,   and  th^^t   the   gaid  poiiey  w».^  relastfited  on  the  Slat  dsy  ©f 
January,   1938 •* 

Ther«.3ft«?fr,  a  motion  wee  «*de  t©  strilte  the  3t»*te«ent  ?4nd  t?.aended 

etateasBBBt  of  defense   for  the   foliowinf  re^^eons; 

"It  affirastiveiy  app^?=ra  th?t   the   ineonte stable  eli^.uae 
in  the   s.&id  poiiey  of  insuranae  b*jrs  «nd  preclude®  the  ^lefeadant 
froa  £i«ii  at  fining  and  aaserting  the  defenses.   <?et  forth  in  the 
defendant's  ansi<fer  and  juaeivied  answer," 

Upon  a  h^fjrlng-  on  ssld  amotion,   the  Court  ordered  the  stste- 
aent  end  ejEMtnded  st&tesaent  of  defense  ttrioken  froaa  the  files,  ^nd  the 
defendant  having  eleeted  to  etand  ©n  srAsm,   Judgment  wst.e  entered  «!,g'?».inst 
the  defendant  in  the  n\xm  ?d   ISOO.OO,  which  by   stipulation  of  the  -parties 
^as  reduced  to  f433«00,  and  eoete* 

The  plaintiff  oontende  that  sinee  the  poiiey  provldtt  Iff 
Ita  terae  that  »aft<?r  thia  oertifioate  ehall  h'^ve  been  in  eontlnuoua 
foroe  for  one  ye%r  during  the  life  of  the  aie«ib«r,   it  th?»ll  be  incontest- 
*^-ble  if  asseasments  hare  been  duly  pmld  •   *   •»  the  defendant   is  therefore 
estopped  from  ?itt^oUng  the  e.ppliostlon  for  reinetnteasent  on  the  ground 
of  aisre presentations  a&de  In  the  spplicfttion  for  reiBstatesent  einee 
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th9  policy  herein  eued  upon  h»a  bten  In  foroe  fox*  a  peirted  of  bm>ini  t)i»B 

on«  year  fro«  Its  d'ste  of  isau©,   and  therefore,  is  Inoonteatmble, 

IMfend^nt,  however,   oontenda   (1)  th?3t   th«<lAefen8e  herein 

do«9  not  contest  the  polkoy  twt  mtt«©k:«  the  contract  upon  whloh  the 

policy  was  reinstated;    (B)  that  the  poXley  provides  that  it  shell  only 

beooote  Inoonteett&hle  nfter  it  has  been  In  oontlnutous  foroe  for  one  yei»r 

during  the  life  of  the  msaber  If  asaee§is»»nts  hnre  been  duly  paid  %nd 

that  alnoe  the  polloy  had  not  been  in  oontlnuous  foroe  for  sore  thmn 

one  ye^r,  8.nd  th.n%  nil  mssessments  had  not  'been  duly  i»tld  the  Inoontest- 

ftble  olsuee  would  not  estop  the  defendant  froa  as?t«rtlng  Its  defense  for 

mi erepre sent stt ions  tm.de  in  the  applieatloa  for  relnstateaeent;    (3)  tha>-t 

the  incontestable  clause  »s  eontsiined  In  the  policy  does  not  extend  to 

the  oontraot  of  reinatatesaent  and  In^smioh  as  the  oontraot  of  relnstate- 

aent  does  not  oont^iln  m  provision  limiting  n  contest  thereon  to  %  period 

of  two  yefjrs.   It  Is  subject  to  contest  for  fraud  and  misrepresent iftt Ion 

at  any  tine.   In  the   ??ame  aanner  as  nny  olsher  eontraet;    (4)  aa^l  further 

eontends  th'^t  since  the  policy  herein  provides, 

"This  certificate  sft«*r  :!« fault  In  pftyaient  of  any  i^saessaent, 
amy  be  reinstated  upon  the  member  furnishing  to  the  ataooiatlon 
oorreot  evidence  ef  good  health,  «5.nd  i>aying  the  recnslred  p»ya«?-nto 
Where  the  meaber  was  not  in  good  health  at   th®  :l«ste  of  reinst^stesuent, 
la  «  risk  not  as-f^umed  under  this  o«rtifl0?*:te,  and  in  such  event, 
the  liability  hereunder  mny  be  limited  to  the  amount  of  assessments 
paid  by  the  sseaber  thereefter*** 

and  that  slnoe  the  Assber  was  not  in  good  health  at  the  date  ©f  relnst^te- 

itent,  the  risk  was  not  s^s (turned  by  the  defendant* 

Defendant  further  strenuously  contends  th!»«t  the  polloy  lapsed 
because  of  the  failure  of  ■i)orvsl  to  pay  the  premiums  due  for  the  aonths 
of  JSovember  aM  Deoember,  1937,   and  that  there  is,  therefore,  no  U'^^billty 
on  the  ptart  of  the  defendant  thereunder  other  than  »  refund  of  preaiuas 
by  it  received  after  the  date  of  reinstf'steaent. 

Txmm  the  fnota,  it  appears  that  on  oeoeiiber  13,  1933,  the 
(Nisr^ntee  trust  Mutual,  a  mutusl  benefit  associstion,  delivered  s 
oertlflcate  of  insurance  to  Joseph  ^'^Iphonse  r}©rv«il,   agreeing  to  p«y 
to  his  beneficiary,  H«isel  Dorval  the  sxxm  of  11,000  upon  his  de»th.     It 
appears   from  the  lileadlngs  th>  t,   thereafter  on  October  7,  1936,   the 
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osrtifloate  w&«  as^uaied  by  the  v,}uariinte©  Trust  ilfe  lniur«»no«  Oompsbjt, 
the  present  deftadant,  by  virtue  of  «  T«rtnaurano«  oontrnot  whioh 
limited  tfe«  fiaount  that  would  toe  r^ayable  uad«r  the  old  o«rtifio»t« 
to  |3&0*00«     As  alresidy  fft%ted«  during  the  montha  of  HoveBiber  and 
d«oeAher»  1937,  th«  inawired  failed  to  pay  his  preniuats  and  hi»  poXiey 
'^na  therefore  lapsed. 

this  6i»U9e«  us  ire  hay®  indio-»t«d,o«^«.^oni  to  b«  heard  up«& 
th«  motion  of  the  plaintiff  to  atrilt:*  the  stiiteaent  of  defence,  in 
n^ioh  the  ftote  a^t   forth  in  thi«  motion  were  considered  hy  the  court 
ftud  plftintiff*a  sot  ion  to  strike  wnu  sustained*     fhe  defend«tnt  hmirlng 
•looted  to  stand  on  ite  pleading,   judpsent  w^e  enteredy  upon  vhioh  judg* 
aent  this  n,pp»9l  is  now  pending*     fhe  defendant  does  not  oonten^  thAt 
it  is  oontesting  the  original  eertificate  of  insurnnoe  ^0  isgued*  but 
is  contesting  the  reinfltatement  contract  beoauae  of  frsuduient  miarepre- 
aents'tiona  made  by  the  insured  in  the  reinatat«aM>nt  applioatioo.     It 
urges  th«t  where  the  eoapaay  waives  its  right  to  end  the  inauranoe,   the 
poliey  never  h%8  terminated  at  nil;  thus,  a  fareaiiM  due  today,  the  polioy 
holder  negleota  to  pay  it,  toawrrow  he  tenders  the  aonty,     fhe  oo»?itny 
««n,  defendjsnt  urges,   if  it  iikts,  sisuply  tcoept  fhe  pxemiuB  and  take 
no  advantage  of  the  defnult,  and  eites  the  oa^e  of  ^ilonahan  v,   fidelity 
Mutual  Insurtnoe  OomymmM  24a  111*  488,  ahere  the  oourt  in  its  opinion 
said,  «   *  •  •  there  was  no  forfeitvcpe   (teraain^stion)  and  there  wt>s  no 
iMtw  oontraet  aade  betis«en  the  partita,  but  the  ©id  poliey  remained  in 
force  •••*«,     Defendant  oalls  what  took  olae®  "urBiiver'*;   %nd  says  that 
waiver  thus  is  our  usual  itppeli»tion  for  the  conduct  oharged  against 
the  oo»apaiiy*8  negative  exeroiae  of  its  eieotion* 

Plaintiff's  reply  ia  that  the  orifinul  certificate  of 
insurance  was  issued  on  Oeoember  13,  19S3,  tnd  oontalned  a  provision  to 
the  effect  th»t  "after  this  certificate  of  insurance  shall  have  been  in 
contixaious  force  for  one  year  during  the  life  of  the  seasber,   it  shmll 
be  incontestable  if  assessments  have  been  duly  paid."     The  insured 
died  on  February  7,  1939,  «ore  than  six  ye-ra  ?ifter  the  issuance  and 
deliveryof  the  certificate  of  insurrmoe,  «nd  plaintiff  thereby  contends 
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th«t  th«  o«rtifiOHt«  was  wholly  inoont«8t»tole  for  any  oautt  «xe«pt 

for  non-payn»nt  of  »aae««aient«» 

^  Tb«  plaintiff  urges  ths^t  in  iiurphy  ▼•  old  Golony  life 

InauTs^nce  Qompsny,  319  111,   App,  649,    (Certiorari  leni«d  319  111.   At5p» 

xiii)«   the  precise  aueation  presented  ia  the  present  r?oord  w^.s  before 

the  oourt,  »»d  that  the  defendant  in  th'it  ORtse,  «8  in  the  oase  at  bsr, 

eleoted  to  stand  by  an  affidavit  of  saerlts  »nd  appealed  fros  a  Judgment 

entered  us  in  onae  of  default.     The  opinion  in  this  cmee   ia  aalled  to 

our  attention  «nd  ia  an  unpubiighed  opinion.     In  this  opinion  the  Court 

sftid; 

f*fhis  is  an  siction  brought  on  &n  insurance   policy  ia^med 
by  defendimt  ooapmny.     It  electing  to  stand  by  its  <^ffidnvit  of  merits 
and  appealing  fw«  the  judgaaent  entered  r^a  in  o^ise  of  diefmjlt,   the 
question  presented  is  as  to  th^   suffloienoy  of  ths  defense,  which   is, 
in  aubatano®,  th'it   the  poiloy  having  i^ipaed  for  failure  of  insured 
to  pay  a  premiuai  and  hrsving  beea  reinstited  on  his  applicntion  con- 
taining fftlse  and  untrue  represent-  tiona,   knowingly  a?»de  by  him^  thnt 
he  miS  in  good  health  end   free   froa  physic?*!  «ilment,   the  reinat^te- 
nent  w  iS  null  and  void.     The   policy   oont«in«d  olwuses  oonforaing  to 
the  statute  ramking  it  inoontestr?bl«  ts?^  yes^ra  after  its  if>te,   ^nd 
in  the  e-^ent  of  default  in  pr^ffliuja  p&yiaentg,   giving  the  right  to 
reinstatement  ijpon  evidence  of  the  insurability  %t  the  tisae  of  re- 
instatement  •satis factory  to  the  co®p&a«y*,   eto,    (per**    3  and  9,  gee. 
6513,  Jones  #  Addin^ton  St>its.) 

*fh»  policy  wns  is;;ued  in  19(^9,   the  default   sod  reinstf^te- 
as«nt  on  ooMpllAnoe  *?ith  conditions  r!*ouired,     ere  in  July  1915,  de^^th 
of  the  insured  oocurred  in  Oeosaber,  1916,   ^nd  the  suit  wft«  brought 
in  June,  1917 « 

•It  is  uppeiiant's  contention  th  t  it  mny  svoid  the  effeet 
of  reiiffitatement  aade  upon  such  f'^-li^e  represent  t ions  within  the 
}}eriod  of  two  ye^ira  thereafter*     In  other  irords,   th?»t  the  period  of 
oontestftbility  runs  anew  fro«  the    ist»  of  reins t?5(temeat,  espeoislly 

where  the  reinstate 'aent  ^^-.b   induced  toy  frsud« 

"la  supDort  of  its   position  csaes  ?»re  cited   froai  other 
JurlsdlotioEiS,  like  teeter  v.   United  Life  iias'n..   159  H,  Y,   411, 
and  those   following;  it  holding  thfit   tii«   ppriodl  of  iiait  tion  for 
oontest  ooimene^s  iiiisir  upon  the  reiastatement  of  the  policy,  on  the 
theory  that  the  reiastattment   ia  :^  new  oontr';ct  of  insur^no*,  nnd 
esses  like  State  Mutual  Life   las.   Qo.  v.   Hosenb^^rrv    (Tex,),   ?13  3.W« 
343,  holding  th»?t  while  the  ??Gntr?!!Ct   for  reinsts»te«ent   is  to  be 
regarded  not  ««  a  new  contract   but  aa  a  ralver  of  forfeiture,   it 
reserves  the  rif^t   to  ivoid  the   reinstateajent   if  induced  by  fraudu- 
lent tts^ns. 

•The  rule   followed  in  Monalijs^n  v.   fidelity  Life  ins*   Oo. 
S43  111*  486,   is  that  a  reinstatement  ia  a«  rely  ?»   o'^noeli^tion  of  the 
forfeiture,   and  thnt   the  original   policy  continues  in  full   force 
without  interruption.     In  th-it  o/^se  ^rhiie  the  dPrt.th  of  th<?  insured 
was  less  th^n  t^^o  y»  ire  sfter  the  reinstateriient  of  the  pH>iicy  it  ■?j~.9 
■ore  than  t^o  ye'=iT8  after  its   issuance,   ^ind  the   ooiicy  was  "coordingly 
held  incontestable,       *viewlnK  conflicting  ^^vsthoritiss  on  the  subject 
the  court  declined  to  follow  the  rule  announced  in  the  Teeter  ^nd 
other  esses  relied  on  by  sppeilnnt,  and  adopted  the  rule  of  other 
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oiases  ref«T»«d  to  therein  to  thf^  effect  thr.t  the  oontTa<it  to  ivhlofe 
tiae  limitation  la  applicable  is   th»-t  ©f  the  original  appliostion 
and  policy,   and  not  the  reinst  ted  one.     This  is  in  oonsonance  yith 
the  stntute  whioh  taekes  the  poiley  ax^  appiic-'tion  therefor  the 
entire  contract  between  the  pertiea,      >iaiiie   frnud  -j^'-us  not  t?ie  ::Sefen8e 
As  the   Mom^faan  oaae,   wh«t   w  •   said  of  the  contrset   nnd  Gont*^8t*>bility 
is  applio  bl«  to  the   f«.ot«  here  and  justified  the  QowTt  below  in 
striking  the  affid^ivit  on  the  ground  that  aisreprt^^ent   tlon  in  the 
mppiie;>tlon  for  reinstateasent   i«  not  pmrt  of  the  contrset  between 
the  parties  wiiioa  by  th©  terms  of  t^e  statute  ^'-s  •f.--ell  ^s  the  ooiioy 
is  mside   Hnoontestable  after  t«f©  y^arg  froa  its    iate«,   except   for 
gpeoified  grounds  not  inTolved  here  and  thnt  do  not   include  fraud, 
se  need  not,  ho-rever,  iiaou««  authorities  of  other  jurisdictions, 

"  Furtheraor e ,  ma  the  st««tute  ruts  no  restrictions  upon 
^  the  0offls>any»9  deter«in*»tlon  of  wh^t   it   ahwii  deem  at^^tutory  evidence 
of  ineurnbility  '^t  the  time  of  reinat^iteaent,  the  compjiny  would 
hardly  aeeaa  to  be   in  n  position  to  question  the   *^iver  of  forfeiture 
ao  long  ms  it  ohoae  to  »ooept  »a  8«t  la  factory  the  ;aere  .«!tatement 
of  the   inaured  with  regard  to  his  health  without  t«.king  other  precau- 
tions such  ^9  «re  usually  observed  with  regard  to  insurmbility  t^fore 
issuing  a  policy,     Ho^rev«r  it   ia  unneces=isry  to  decide  thig  question 
if  the  insurer  is   preoiuded  from  sinking  any  defense  after  the  lapse 
©f  two  ye-?!r8   froa  ia^usnce  of  the  policy  other  th'sn  those  defensea 
n«aed  in  the  statute,  ▼!»•,  non— p?sy««nt  of  preaiuass  and  violation 
of  the  conditions  of  the  i>©iioy  rt^lnting  to  milit^?ry  or  n^v-?! 
service  in  time  of  sar*" 

Agftln,   this  court  approved  th©  opinion  In  thfi   ■'■•.--'-  iSlUifi 

of  lend!  v,   ietropolitsn  Life  ineuntnoe  ^oatt)eny.   Z94  III*   App«  ©06, 

en  ©pinion  aa.80  not  reported  in  full,   ssrhere  the  oourt  reaffiraed  the 

principles  announced  in  the  ^rphy  estse  and  reviewed  and  oomaiented  upon 

many  of  the  oases  cited  and  relied  upon  by  the  defendant   in  the  inst-snt 

©tse.     In  th'!»t  oftoe  the  ooiirt  said| 

"In  i>«,9aing  upon  the  next  question  >*.»  to  wheth'^r  the 
insured  r^.s  properly  reinst-'-ted  «fter  the  aiiej,{ed  default   in  the 
payment  of  preiaiuMa  by  the  insured,  the  olause  of  th«  policy  to 
niiioh  we  h«ve  r<?feTTed  in  this  opinion  provides  thnt   the  T>oiicy  ghsll 
be   inoontestftble  After  it  h'la  been  in  force  for  ^  period  of  two  yet^rs 
froa  its   Iste  of  is^ue,  except    for  non-pQy«ttent  of  oreaiuae,      Althoxigh 
the  pre^siuaw  ^re  not  pnid,   the   ineursnce  Ooapai^  accepted  the  r>remiua 
f^t  the  tiate  the   policy   s^-fs  reinstated*     There  were  no  restriotiona 
upon  the  oomvmny's  deterainstion  of  what   it  should  d#ea  evidence  of 
insurability  at  the  tiaie  of  r«inet%tement,     H«!,vins?,  j^eee^Jted  -.rs   s^tis- 
fj^ctory  the  st^te'sent  of  the   insured,  the  oomowny  ^^ived  the  righ.t 
of  forfeiture.     The  defendant  h-is  cited  n  number  of  authorities 
from  other  juriediotiona  upon  the  question  of  its  right  where  the 
policy   is  in  default  and  oont'sins  nn  incontestable  eleuge,  which 
euthorities  sre  to  the  effect  that  the  eosHD»»ny  is  not  deprived  of  the 
right  to  contest   nfter  default  on  the     round  of  fraud   in  the  npoiio- 
ation  for  reinatate^^nt  sfter  two  yewrs  from  the  dnte  of  the  i9?u«nce 
of  the  policy,      v©  believe  the  c^ise  of  i^\rohy  v,  old  ""olony  life 
iBteursnoe  QoaiJ^ny.   313  111,   App,   649,   an  unpubiislied  ooinion,   ia  apt 
in  psftssing  upon  the  very  oueation  involved  in  this  proceeding," 
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hfXBT  quoting  la  ita  entirety  the  opinion  in  the  Muri>hy  cuae,  the 

eourt  oontinued; 

"A  oertiorari  to  revie^r  the  foregoing  opinion  was  denied  by 
the  T^preae  Oourt  of  Illinois* 

"The   --j-r^me  y«--^8oning  ««  ».ppesrs   in  th<5  opinion  «•  hnre 
juat  ouoted  is  apriiorVble  to  the    :)eGding  litigation,  which  is   in 
effect   th^t  the  defendant  oompiwiny  on  the  one  h^nd  is  not  in  s 
position  to  Quention  the  w«iTeT  of  forefelture  when  it   ^ooepts  as 
sffltisfj^ctory  the  ststessent  of  the  inauTed  ?»nd  the  jinswera  required 
in  regard  to  his  health  where  the  ooaipany   f*?il8  to  *%dopt  other 
precautions  stit*  ns   nre  usinlly  ndtpted  with  regard  t©  inaurf*bility 
before  issuing  n  policy* 

"Xt  ia  to  be  noted  froa  this  opinion  th  t  thia  court  did 
not  follow  the  eonflicting  authorities  sited  isy  the  jjs^rties  to  the 
litigation,  but  rrdopted  the  rul®  that   the  ©ontraet  to  which  the 
liisitntion  is  applicable  is  th»t  of  the  original  appllontion  and 
policy,  nnd  not  the   reinatJ^ted  one.     In  other  ^©rda,  the  reinstste- 
s^nt   ia  a  canoeHsition  of  the   forfeiture  f^nd  the  original   policy 
continues  in  full   force  and  effect  without   Interruption* 

"The  reply  of  the  defenAsnt  Insuranoe  coaipsny,  '%a  to  the 
effect   of  this  authority,   is  th^'t  the  aupreaie  Oourt  held  in  j:,elle^T' 
▼•  aorth  Aiaerioan  jife  insuraaoe  Ooapaay.   :301  111,   198,   th^t  the 
rule  announced  in  the  lionrtban  Ofsge  w  a  not  ^pplic^ible*     The  Guestion 
in  the  Keller  CB.-se  is  wns  th©   prealuM  pnid  when  the  insured  issued 
a  proiais!iory  note  and  amde  a  saali  oasll  payment  to  the   insurance 
coaspany*     The  aooeptaiwe  of  r^aid  note  was  conditional  payisent,   and 
this  appears   from  the  language  usei  by  the  court   in  th^t  o^ise*     The 
defendnnt  company  admits  th-^t  m  reiitet«tement  restores  the  policy, 
yet  urges  that  the  reinatsteasent  does  not  restorp  the   parties  to 
the    saae  status  they  occupied  prior  to  the  defatilt;   th  t  the  parties 
occupy  s  changed  status  cres^ted  by  the  new  application  and  their 
status  siuat  be  aeaaured  by  th«  ri^ts  »nd  obligations  of  the  asw 
contract  aa  trell  as  by  the  old*        n 

"In  this  case  the  coiapr'3gr  accepted  the  preaiua  »nd  the 
policy  v^B  reinatf  ted  and,  under  its   terras,   was  in  full   force  and 
effect.     A  ncF  contract  between  the  prirties  ^^a  not  ent-red  into 
due  to  the  f?^ct  of  the  reinstatefieat.     By   the  aocept-inoe  of  the 
appliO' tion  for  reinststeaent  and  the  preasium,   the  oofflpany  salved 
the  rig^t  of  forfeiture,   «nd  therefore  the  eontrnct  between  the 
parties  occupied  the  si^ae  status  ;^a  it  occupied  prior  to  the  default* 

»»*e  hare  ftlreHdy  pointed  to  the    fact  that   the  ^upreae 
Court  of  this  Stste  declined  to  review  the  opinion  filed  in  the  case 
of  Murnhy  v.  old  Ooloay  iife  Insurrmee  ^9* .  S19  lU*   Ap^*   649*     The 
Supreae  Court,   in  effect,  nppro-v^A  *h«t   w  s   aaid  in  the  opinion  filed 
by   this  court*" 

In  the  case  of  Iroehler  v,   tiorth  isieric^^n  lifg  Ins.   v^o.    of  qhiongro. 

decided  April  10,  1940,  and  rehe*?rlng  denied  June  13,  1940,  374  111*   17, 

the  Illinois  3uprea»  Oourt  in  its  most  tt^&fnl  consicler?ition  of  the 

effect  of  -5   reins t^itement,   reaffirms  ita  previous  holding  in  idonnhy?n  ▼, 

ndelity  Life  ins*  ao.>  343  lilj*   488,  i^ieh  case  the  defendant  seeks  to 

distinipiiah  in  his  brief,   niul  says} 


■ttff: 


xo  t^ia- 


Mi  «i 


•4^   i»iJ.f  ai  /ro; 

•  i'^^dtal; 

■>-tt 

uAu»ui   •votftf 


^^►Joii  i^d  &S  Bi  #2" 


<  L^      .4'r'.rir 


?;xCJ 


9uh 


fo«* 


fr«,: 


i£- 


•8J80    01^    13  J 


"in  the  ense  whlGh  we  tirr  no5»  conaidering  the   insured  h%d 
s  contractual  right  to  be  reinstated  and  thia  provision  of  th«  r^olloy 
wfta  08  v?»lid  Rnd  binding  aa  any  other  provision  therein.      Under  suoh 
»  policy  i^a  this  on®  the  Iftpae   for  non-p«yffl«nt  of  preaiuae  doea  not 
make  neoesaary  the   forafttlon  of  %  new  oontr-^ot,  hut  the  r«ln8t»?te- 
went  '!«hien  effected  m  rely  eanoela  the   forfeiture,  leaving  the 
0TiglnJ5il  contract   in  full  force,      (tfonmhqn  v.    Fidelity  life  Insures noe 
Con,   343   111,   488 J    4  Oooley  on  Inaurance,    (ad  ©d.)   n,    3800).   ♦   •   • 
in  his  original  policy  of  insurance,  the  insured  hou;;ht  ntiA  paid 
for  a.  rigM  to  be  reinst'^ted  rfter  default   in  the   payment  of 
prealuffl  upon  flemishing  pvilenee  of  insur^hlllty  satisfactory  to 
the  oomvnay  and  the  payisent  of  all  p^at  due  preaiuais  with  interest. 
The  reooxd  shows  •    *  •   th?»t  he   furniished  the  eoaipajiy  nil  the  evidence 
th«^t  it  required  as  to  his  insurntoiilty.     It  is  unnecegignry  for  us 
to  decide  •  •  *  whether  the  ooapany  might  have  requlwed  further 
erldenoe**** 

This  would  apply  to  the  lastnnt  o?»8e  *s  the  insured  furnished  to  the 
©oapa^  r11  the  evidence  it  r»"!ulred,  asM  not  hiivlng  asked  or  reoulred 
farther  evidence  of  Inaurahlllty,  it  is  In  no  poaltlon  to  oomplain 
that  the  evidence  upon  which  it   acted  is  now  unsatisfactory  for  any 
rerison  or  cause,     m  tgi«#  with  the  plaintiff  thut  upon  the  relnstatesent 
of  the  policy  of  insuranoe  the  insured  ws^g  in  precisely  the  8«»e  j^sitloxj 
as  though  the  sn^it  had  never  lapsed;   end  thsit,  oonseQuently,  since  the 
policy  expreasiy  provides  it  cannot  be  contested  after  the  lapse  of  one 
year  froa  the  date  of  its  iB^ne  to  perait  the  defendant  to  do  that  whloli 
the  polley  n»Y9  sh%ll  not  be  dene  is  to  make  »  new  contract  bettf^een  the 
partiea.      ^e  sis©  quite  »|pree  with  the  words  of  the  '^premM  Oourt  of  the 
United  states,   la  Mutual  Life  Insurance  •^^ommmr  v,  Uurnl  i-vokln^  Oo.. 

3@3  0.   S,   167,   which  s.r#  that; 

"In  order   to  gdve  the  clause  the  lae&alng  which  the  petitions 
*£80rlbe8  to  it,   it   would  be  nec«?8^?sry  to  »up  ly  words  which  it  does 
not  at  present  contain*     fhe  provision  nlftiniy  ig  th-^t   the  policy 
shall   be  incontestable  upon  the  slasple  condition  th-^t  two  y^^vi  gh'^ll 
hsve  elapsed  from  its  date  of  issue.* 

From  the  pleadli^a  it  appears  th»t  the  oertlflcjte  of  Insur- 
enoe  provides  th»t  « after  defatilt   in  pay^nt  of  any  asaessiwnt   this 
certlflente  -nay  be  relnsti^ted  upon  the  meaiber  furnishing  to  the  BLSsoele- 
tlon  correct  evidence  of  good  health".     *hat  this  "correct  evidence  of 
good  health**   shall  be.   Is,  of  course,  left  entirely  with  the  As9oel»tion. 
After  a  careful  consideration  of  the  plemdings  we  sre  of  the  opinion  th'st 
the  court  vf^m  justified  in  sustaining  the  motion  of  the  plaintiff  and 
entering  ^udgaent  against  the  defen-ciant   in  the  aasount  of  1435.00, 
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flie  plaintiff  In  this  «^,«is«   filed  n.  petitloia  In  tbe  Olyo\>it 
Oeurt  prayiBg  for  an  order  directing  %he  sierto  of  the  a@tsrt  to  Isssue 
la  •xeoutioa  for  eo«ta  for  i.410.'?S,   id  fnroT  of  pi'^ltitlff  and  ag&,la«t 
deftaAants,  whi*^  the  oXerk  had  not  t%x#d  as  e©sts  and  fer  istaioh  h« 
refw«ed  to  Issm®  ©xtoutlon.     fhls  aatteir  w«j®  hes.ie<3  *nd  oe>a8ld»T«d  tey 
the  Olmneelioi"  upon  S5».id  petition*  fi«f«iiciaat8*   mn«w®3p  )»,nd  plaintiff's 
suppltaentsl  petition.     The  Oh&noellor  ©ntered  an  oTdei"  direct ing  the 
elerk,  to  issue  the  execution,  'j.nd  the  sppesl   is  by  tht  defendsnte 
fro  a  th»!t.t  order. 

In  Its  petltioa  plaintiff  s»lleged,  th«t  toy  the  dsoree  there- 
tofore entered,  the  eirouit  oourt  had,  among  other  thing®,   found  th*t 
it  »spp6a.red  fro®  the  report  of  the  aaster  t&  who*e  the  o%®e  *ns  refwrred 
thst   the   aervioea  of  s.  oourt  reporter  w^re  aeoessmry  for  the  tskin^ 
end  transorilslng  of  the  testisionir  mt  the  hearing  before  him;   th't  of  the 
««»  properly  ehargestble  as  dest«  on  aooouat  of  ssid   stenographic  servioe* 
the  plaintiff  had  paid  |410,S5;   th»*t  th«  aeoree  had  allowed  the  aaae 
»s  costs  in  favor  of  plaintiff  and  ag«iinat  defendants}   «ad  th«t  the  Oourt 
had  decreed  that   plaintiff  r«^^oover  its  eoste,   inoludlng  as  id  sum  of 
|410,:?5,  and  hisv®  ejreoutlon  therefor  s^gainst  defendants.     It  r*»s   further 
tiltj-^d  in  thla  petition  th-st  nn  appeml  from  Sf^id  deeree  w^s  taJcen  by 
defendt^nts  to  thla  wourt;  that  an  oolnion  wnw  rendered  herein  on  June  31, 
ll^ij  a  rehejiMng  denied  on  July  S»  1939}   a  petition  by  defendiente  for 
lets-^e  to  nppBFt.1  to  the  Supreme  aourt  ws«  ther«?after  denied;   th»t   there- 
upon a  aandste  wae  lesued  by  thla  Court   ^nd  filed  with   the  clerk  of  the 
eirouit  court,   whloh  'iffiraed  the  deer®'*  in  T.ii  rigspeets  exempt  ^s  to 
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th«  aliowaBoe  of  fees  n^  stenogxaphl®  ftilowi.noe  to  the  Master*  ?!nd, 
with  respeot  thereto,   xev«y8«d  nnA  remanded  the  casej   that  piJiintiff 
tiien  r«ciue!stsd  a  oost  l>ill  fsom  the  oierk  of  th«  Court  and  found,  upon 
r«er«l-7liig  it«   th'^t  nnld  su»  of  $4X0*25  was  not   ineiud«d«   and  that  th« 
elerlc  had  y©  fused  to  la  sue  the  execution. 

The  petition  prayed   for  %n  order  directing  the  olerk  t© 
Issue  an  exeeution  ^ gainst  defendants  for  the  aum  of  ^410. 35. 

the  defendants'   f^^nswer  ®€t  out  th©  aandste  issmed  by  this 
Court,  whioh  ia  substance  pJfOTldea  that  the  decree  of  the  olreuit  court 
wss  afflraed  In  all  respects  except  -s  to  the  nlIow?j-nce  of  &5*ateT*a 
fees  and  charges  for  services  and  «5tenogr«iphle  expenses,   and  a»  to  those 
allowances  reversed  the  case  with  direct lone  to  the  air cult  Sourt  to 
hesr  «difttever  testimony  might  be  ppesented  by  the  Master  ps  to  the  n-^ture, 
extent  and  rtweonable  ©oapensatlGn  t©  fee   ps.id  him  for  the  work:  done   in 
prepfiring  hit  report,    folio  «)ilowRnce  nnd  atenogr«i|:^lc  expense.     It  ^»(i 
further  «ffi8?rered  by  the  defendants  th«t  in  the  opinion  rendered  by  this 
Oourt  ©a  8?»id  foraer  appeal  this  Court  apeolflc^lly  disallowed  a?ild 
BVM  of  $410,36  for  stenographic   fees  awarded  to  plaintiff,  holding  that 
s%«e  were  not  justified  by  anything  In  the  record;   and  it  la  further 
averred  th«t»   In  addition  to  the   fipot  that  the  revers'U.  h_>   this  court  im9 
on  the  ground  that   there  -=y.«ss  no  justification  as  etatter  ef  law  for  9u<ih 
nn  n,llowa,nG0  to  the  plaintiff,    ln»te?«d  of  to  the  Master,    for  such  s 
stenogmphlc  charge,   proof  of  the  reasoaableaeas  of  the  charge  had  not 
been  ajude,  sjid  th'Rt  such  proof  w®.8  reqtmlred  upon  a  rehe^^rlng  sMantuant  to 
the  »and%te  It; sued. 

The  raandste  of  this  Court  on  th*«   former  t^opeal   (In  the  case 

of  Joft*Ilte  tens  wq..   ino^.  v.      It hoi a.   et    al..   301  111,   kpp,  100) 

stated  that: 

"   "  *   thet  part  of  the  deor<»e  of  the  Circuit  Court  of  Oook  bounty  In 
this  behalf  rendered  In  go  far  ns  to  the   Tdlowrnc*  to  the  Master  be 
reversed,   »amiiled,    act  ^^slde  *^nd  wholly   for  nothing  esteeasd.     In 
all  other  respects   snld  decree   is  ?^fflr!»ed  ?»nd  Is  to   at.'^nd  in  full 
foree  and  effect  notwlthstHndlng  the     nldt  a?«tters  wnd  things  therein 
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iiasigned  fox  «rxor,   and  th'^^t   3^; id  c^u-i^e  b«   rea«nd«rt  to  the  Cirmilt 
Court  of  Cook  i^oiinty  ^Ith   lirections  to  yr^il  Clroult   :Jo«rt  to  hear 
rli«t«yeT  testlaaony  ausy  be  prenentPdi  toy  the  m-^ater  in  chMiioery, 
sfter  r*^n3onable  notice  to  him,   as  to  the  nf^turc  extent  and  r**f  son- 
abla  eoapenHatlon  to  be  paid         him  for  the   work  done  in  prep^iring 
liis  report,   folio  allo^s^no*  nnd  stenogtrfipher  expense,** 

»iKl  It  ia  tugg€8te<S  thf»t  it  is  olewrly  «e#a  ttoi^t  tfee  AliornnQe  to  the 

plaintiff  of  the   I4I0.3&  was  not  T^ret^ed  and  reswinded  i%b<1  that  the 

(ian;i«t#  fiid  not  ooat&in  dir«otions  to  the  -^hisncellor  to  he«ir  te<5tiBony 

in  ©onneotion  therewith,   but  th.^t  on  tb®  coBty?;iry,  the  asnd»te  expregaly 

ftffirae  thnt  p«rt  of  the  moref-  ailoving  to  plaintiff  th^  bhXA  sua. 

It  would  be  meix  to  h«iT«  in  mind  that  the  <!efeadf\nts 
pressented  their  |>etitioB  to  the  Suprease  Court  of  Illinois  for  lesve  to 
appeal  froa  the  final  order  nnd  Jud^aseat  of  thisi  Oourt,   ulIoA  th?3t  the 
petition  for  leaire  to  appeal  ^as  denied  and  the  ssandate  of  the  nupTBrns 
Qtrntt  theawaft«T  clPiiv«red  to  the  CJlerk  ©f  this  Court  ?tnd  thereafter 
the  ss«.id  Olerk  of  this  oourt  iasned  the  mandate  of  this  oourt,  which 
%fflraed  the  deoree  in  all  reapeots  tiroept  ^m  to  t.h«  «»Oiint  of  the 
Master's   fees  ni^i  r^atanded  the   snid  o^u-se  t©  the  Oiroult   vourt  of  vlook 
Cownty,   liilnoia,   for  the  taking  of  tiditional  testimony  r.s  to  the 
BKitiire  an4  value  of  the  serrloes  r«»£j#:r#d  by  the  tipster  in  Ohsnoery  be  for 
i4iom  the  0j»ase  wnm  originally  he-'iird* 

In  »  disoussion  of  the  mje«tlon»  th^^t  nre  involved  in  thie 

»pp«*ti,   it  is  well  to  h»v«  before  us  th$.t  p«rt  of  th@  d«eree  th«*.t  pesee* 

upon  the  queation  of  oosta  properly  due  to  plftintiff,   and  the  Ma«ter*a 

report  »hieh  found  thst  the  sjervioes  of  a  Oourt  Reporter  ^ere  neoesssry 

In  the  taking  mad  transoribing  of  the  testiseo^,  whioh  decree  ordered 

th«.t  the  Raount  of  ^-410,35  he   fixed  and  slloired  ns  eosts  oh?»rges.bIe 

mgftlBst  the  defendants*     the  m^andste  of  this  Oourt  on  the  Qu^ationa 

Involved  stated  that; 

»   •   *  •  that  p^rt  of  the   -McTBe  of  the  circuit  Oourt  of  Oook  County 
in  this  behslf  rendered  in  so   far  ns  to  the  allo^nnoe  to  the  i^.'^ater 
be  reversed,   «tnnuiied,   sft  nsid©  *ind  «?hoily  for  nothing  eate^aed* 
In  all  other  raspeets  S5sid  decree   is  -^ffiraed  ?»nd  is  to  3t»nd  in  full 
foroe   :ind  effect  not'rlthstandiag  the    r^^id  mattere  !*nd  things  therein 
m© signed  for  error,   •  •   ♦,» 
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the  rui«  that  gQvetns  la  a  e».ge  of  tli#  oh«ifaot«r  thnt  w© 

hnvi^  before  v«  ia  atnttd  in  th«  €»m»e  of  .^luiiflite  v.   MuSiXfcB .  386  III.   ?B5, 

iftiere  the  «aBdmte  eontnlas  oaiy  a  g«ii*r«l  refS'j.ttd'ing  oTder,  and  th« 

oourt  stated} 

"the  fflsndf%te  i9<s«ed  J?!mi».ry  17,  191B,  oontJ-ins  oiay  *i! 
gtneral  reamnding  orley,  ooaoludlng  witti  tbl?j  aentenoe:    *  The  t« fore 
it  la  ©oaaider«d,  by  th«  court  th;-i.t  foir  th-t   ^rroT  ?mai  other  in  the 
record  f^ad  proo€e<JiBg:s  nforg'^aid  th<»  decree  ©f  th^  s?\j}>«rlor  court 
of  Qook  County  in  thia  beh%lf  rendered  b®  r^rers^d,   annulled,  s«t 
aaide  imd  wholly  far  aothin^;  ®tt®«9i«d,   and  this  csusfi   r«  Te;iaf?.nded 
^  to  th«  superior  court  of  'Jook  Gowxtty,  irith  direction  to  eat^r  »» 
~  ii«©r®e  In  oosforalty  with  th®  vttws  fxprf3.st4  ia  tht  opinion  fil«d 
herein, »" 

«o  th^t,   froa  what  th«  oomxt  stmt«d,  th«  l©w«T  eourt  '^^m  speolflo«?,ily 

dlr#et«d  to  «nter  n  cieer^e  in  ©onformity  with  th®  opinion  of  th« 

Appsiltte  eourt.  Of  ootirs^,   tht  l©w«r  co^trt  aw.at  thtn  have  oot^idered 

th«  opiaioa  of  th«  Ap.felimte  eourt  for  th@  pvrp©®«  of  obeying  the 

lastruetioas.     It  la,  h®w«v«y,  atatedi  in  th*?  sa.a«  opinion  th»t; 

**alri«!Te  th«  direotion  oontained.  in  the  msadRte  of  this 
eourt   I®  precise  and  uaaabiguous  it  is  the  duty  of  th®  triftl  court 
to  ^ntry  it  into  ex«oution  *^nd  not  to  look  eis«vhere  for  .authority 

to  oh'^age  it®  afi#».aing  or  dir^etion,     the  rsan^;'?.!©  of  th®  oourt  of 
r«5vi#a?,   sind  not   its  or.dnloa,   goireras  when  the  aj^findlst©  differs  fross 
the  oi>lnioa  ©r  i.^  s>*"0cjifio  fxni  plain  in  its  terfia,* 

Therefore,  mhea  ^^  <5oaB«  to  oonsidtr  th«  Qu#stloR  infolved,  wb  fiad  that 

this  oourt  in  its  direotious  to  the  Oiroult  Oo«rt  iastruete<3  It  ^to 

hea.r  i»hmteir«r  teati^jiray  mny  te«  pTe«s«fitf4,  toy   thflf  «ii«:.«t<^r  ia  <?hsne«ry, 

sfter  r«a8©aahl«  netioe  to  hi®,   ■^n  to  th©  n!^,tur«,   extent  ?>»<!  r«nfton>>bl# 

eoap«n»«.t ion  to  fet  pnld  hla  for  tht  i«?ork  done  i»  prtp^riag  hla  report, 

folio  ailownaoe  .%a<i  «t«aograi^er  expens«,*     It  ia  plnin  to  he  m^^n  thnt 

this  dlreotion  in  th#  tasSiSat®  of  this  oouxt  is  preois®  *nd  cle«x  that 

the  ahiiiie«slior  ia  to  htsir  testimoiiy  «s  t©  the  «>jeount  of  the  M«i»t«r»s 

f««s,   «.iid  th®  osj.ua«  w»8  re®»>aded  to  thit  cjlrouit  Oourt  for  the  pyrpoao 

of  taking  ©uoh  additioaal  testimony,     this  »«tadnt«  lo  olear  in  its  t^i^ras 

«M  is  ®p«oifi0  la  that  tht  oourt  is  to  oonsider  th©  (??ldeaoe  that  la 

to  he  proseated  by  the  rMfiter  after  r«n»©nabl®  notloe  to  hi«,   f*a  to 

the  nature, extent  s&ad.  r^ssoaahie  ©o«i|5«aa!?tloB  to  he  paid  hia  for  the 

work  don«  ia  pr«|ifs.rlag  his  report,  folio  ©IXownaoe  sad  »teaogrnpher 

•xp«ase. 
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Tli»  rul«  »8  h.m  been  8t<ite<l  is  further  ao^xovcd  in  the 

caa«  of  FJRfatr  ▼♦   i^urita.  @fti  111.   390,   iihlob  «mae  waa  cited  lay  defendajatf 

lA  tbslr  brief*  nhere  the  oourt  said: 

••IHae  aandate  i«  the   Judtgiaent  of  tfeis  cowxt  tr?^nsfflitted 
te  the  ^Jlrouit  OouTt,     nhern  the  dijr??otion  coat.felned  in  it  is 
precise  nwi  un«i«blguou«,   it  is   tne  dxsty  of  the  trij^i  court  to  O'rry 
it  into  execution  and  not  to  look  elsewhere  for  ??uthority  to  change 

its  m0rvnin{5  or  direction.    •  •    *   It  is  the  -sandnte  of  the  court  of 
review,  and  not  its  ©rlnion,  th- 1  governs,   when  the  ?sand«^te  differs 
froa  the  ooiniaa  or  ia  apeoifie  n,n&  t-lnin  in  its  terms,   *   *  *  If  the 
BftMnte  !ms  not  in  mos©r<l:^,nee  'prith  the  judgment  of  thi®  oowTt  it 
*R9  up  t©  the  plaintiff  In  f^rror  to  sbo??  by  the   ^udgsMsnt  of  this 
,  court  that  it  ?§«a  erroneous  nnd  to  have  «?  proper  ?^i.5tt€?t,te  issue-l,  •<!8 
the  low«5r  court  ooulci  not  tate   Judicial  notice  of  the  judgment 
of  this  oourt.** 

4l«o,   in  the  case  of  (^bjoftgo  f ttle  $  fruat.  O^fmniiar  v,   Irwifs.  ??0  111, 

Jkpp*   54-0,  the  rule  ia  etated  as   follows s 

»fe  uaderstRnd  it  to  b«  the  well  estnbliehed  rule  thnt, 

inhere   s  deore^  1«  reversed  by  -^  reviewing  court  ??.nd  the  onxis^  ia 

remanded  to  the  inferior  tribunal  irith  oertaia  sijeolfic  dir««tiena, 

nothing  ©i'in  M  done  by  such  inferior  tTih^ittal  except  t©  e^irry  out 

fuoh  dir'fctioGa,  without  regnrd  to  whether  or  not  those  1lr«etions 

aay  be  erroi^ous,   ln»3,dequate  ©r  inapproprif^te,  ^nd  that  the  ^udipnent 

&nd  ssaadate  ©f  the  reviewing  eourt  ^.nd  not   its  opinion,  should  govern 
and  b#  the  inferior  trifcamal's  guide," 

In  the  instant  eaee  the  mandate  was  oleisr  mad  speoifie.     It  reversed 

the  deoree  of  the  Olrouit  Court   inaofar  ns  the  sllowsnoe  to  the  M«;ater 

1P39  conoerned,  aad  affirmed  the  decree  in  »il  other  r^npeetB,     Ivea 

if   the  opinion  of  the  Appellate  3-©url  hnd  revealed  «,ny  doubt  in  the 

alBd  of  the  trial  court  a»  to  the  validity  ©f  the  mllowanee  to  the 

plaintiff,   the  a^ndate  f^ffirsaed  the  decree  ia  this  r«speot  and  the 

Qlroult  Oourt  bfid  no  oholoe  but  to  follow  the  m«.ad%te« 

The  plaintiff  suggests  in  its  brief  th-^t  the  defeadanta 

filed  a  petition  for  rehearing,  but  thstt  nt  ths.t  tl««  aegleoted  to 

point  out  the  oonteatioa  th*<t  they  now  m^ke  to  the  effeot  th%t  the 

deor«©  should  not  have  aw«>rded  pli»lntlff  the  eua  of  ?CL0,3&;  and  that  t^fte] 

the  atndiste  had  been  delivered  to  the  airoult  Qmrt  iiad  after  plulntlff 

hsd  filed  Its  petition  In  the  Olr«wlt  aourt  for  the  entry  of  the  order 

froa  ^loh  thle  appeal  is  tstken,  the  defa(Bd«?.nt3   filed  n  motion  In  thle 

Oourt  ^>sklng  it   to  rec^sll   it«  aLftad*ste  and  to  Isfme  b  new  awsBdate  reversing 

the  allowanoe  t©  the   plaintiff,   to  whieh  «otlon  plaintiff  filed  count er- 

•uggestlona  and  the  4pp«lMte  Gourt  aa»§  fit  to  deiy  defendant's  motion. 


I 

«*iM»fcfl«'t«-      -  5*  sjoiet?'   ,Oes   .XXi  ili  %03tl^  ,v  190^1%  \o  —Mt 

ibi^z   txupV'  »4*  9t«dwf   »l»iTM(  irl«if*  ui 

■    -■  -  •  v^  -n 

ff?*«rJU«!t    ^«   &«#«#«  iftl   »iirtr  *Ut   ,C^a   .^lO'. 


^Mfm  "^oa  ti^dlt  ffA&  a»£fti9ttto9  »rf#  too  701^ 


■m  q\xit«i  ?!tgr#«  with  thi«  8tat»m«nt  smd  thnt  the  ahaaeslior  wh«  Justified 
in  «nt#rlBg  the  6rd«T  direoting  th«  elerlt  to  issue  exaeutlon  for  coats 

of  1410.25,  aM  that  %*»«  Q&wc%  did  not  trr  in  dlr«eti^ng  fh«  olerk  of 
tbe  Oourt  to  isstate  exeoutloQ  as  sugge^st^d  in  th®  court  *S!  ord«r* 

fbk«  plaintiff  oontenda  tfest  th«  order  app«»iedl  fyoas  Is 
not  %a  appesiisMe  oxm,  aad  then  <3#4ll«  mtr  attention  to  th«  fetot  ttos^t 
th«  tieore©  of  th«  -^lirofwlt  Oourt,  eiit®ir«-^  October  9D,  .19S§,  by  its  terats 
«-ir«M«)l  plaintiff  thm  mxm  of  1410, 3S,  aJiS.  provided:  tfeat  plaintiff  h*ve 
•xeoutlon  therftfor;   aad  tlien  further  «stiate»  that  b«o»a»e  said  <See«i« 
w*)s  '%fflT%Bd  in  paart  aM  r«v©ra«'4  Xn  psrfc,   th«s  ai®»i:  of  tk®  OlTOult 
Court  r«fui9td  to  astiiiie  the  respoaalbllity  of  ©Tepartag  an  ©Jtfteutloa 
In  s,0@ordnB0«  with  aaldi  di«oife#  fflthotit  fe,aTlii{ir  fee«n  first  dlreottd  ao  to 
do  hy  the  %:®a0«Horj   and  eontesids  t&at   %hm  autJiorltlea  wtp  agreed 
tbat  an  order  for  th©  aiero  purpose  of  glvlag  effeot  to  t  final  a.nd 
a'PP««l«,1»l«i  d®or«s*?  ia  Haat  lft««lf  appaaisble  and  prei*«ati  ao  i9stt«i  for  a 
oourt  of  r*vi€ir  -  -  oitlng  e«a«s,, 

ge^!i97@r,   in  ffiousittrlsg  tlil»  question,  tfet  order  tb?*t  was 

enttred  s^s.s  t©  smke  thm%  part  of  the  dteret  for  oo»t«  a,ii«  the  plaintiff, 

enforceabl*  by  tb«  oottrt'a  ord«r  dlrootlng  tbat  tbe  oierk  of  tb«  ©ourt 

Isswe  jm  ex«oy,ti©a  for  oo«t»,  for  |41X>.^5,  In  favor  of  plaintiff  and 

againat  th«  defeadaats.     Having  deter«lm«d  by  «b«t  bas  b»<in  said  la  this 

OflMoa  tb'it  tb#  oourt  did  aot  err  in  ©nteriag  the  ord«r,   th®  nu®atlon 

«*a  t©  wb®tber  th«i  order  is  aa  «4pp®aiaM.#  ©n«,  ©f  ©otirt®,   la  to  b« 

oonsiderftd.     la  tbe  ®a#«  of  .H^-sob  v,   li^^i-aqk^   378  111,  361,   tb#  oourt  h«ld 

%hm%  tbe  |m.rty  ag®.iia»t  wboja  ©a.stey^s  fe«s  bar*  b«®B  tsxed  s^s  o®»ts 

should  not  b#  deprived  of  bis  rl^^t  of  apfj«&l  1^  suimn^rf  coBt«»pt 

aotloa  to  eaforoo  th«  dtores,  jsnd  tb«  oourt  In  lt«  ©plaloB  «fld; 

«  *   *   *  Uiador  the  gtwtyte  tb«  i»ast#r»8  fe®»  are  isa  tb®  n-^ture  of 
oosts  n.nd  stbould  be  ?il©sF«d  ntid  taired  ^^-s  suob,  -^ttl  nny  pTty  who 
40!»«  hlfli8®lf  aggrieved  either  la  respect  to  the  ^laouat' allowsd  or 
an  to  the  i^axty  ag^^inat  ^Mtm  th,«y  ntm  taxed  baa  bin  right  of  app«%l 
frott  that  portion  ©f  th#  d«©r®«  whlsfe  flxeo  isA  taito*  suob  ooists, 
ARd  app®ii»»t  should  not  hsv®  b^^im  d»prlv«d  of  this  right  by  the 
«t2ini»ry  prooeediag-s  by  ooaetapt,   ♦  *  •« 


i^«* 


«Mf    0;t   t.t    t»l?-: 


.a^.  irisi9«t:«/«(^«  8iiil  4S#iw  »»ib#  vtiifp  #» 
im  bit  tW90  9.^:    irsit  bOM   «dS.OXH  lo 

Sri?  •««#•«?«  o*  hti^ufisti  iTuoZ 

-f^oo^  a4f  to  t%^%,  ssAs   9%iicssi  Qi  iue»  ii9%»$B". 
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Xn  tfee   Inatant  e^se  the  order  ^nM  #ateTed  t-nxing  the 
«uai  of  iilO.^S,   a«  eoat«,   in  fmvoT  ©f  the  plaintiff  «.fidi  ■^g^stlaet  tJi« 
def«Bd*4!its,  and  th  t  execution  issue,   sad  wr*9  properly  th«  subject  of 

Qp'p«<la 

fh«ye  are  othar  ouetstions  th«t  h'<ve  b«<?B  oslled  to  our 

attentiaiij  hoi«*v«r,   having  ooa8l<ier«d  an4  passated  upoa  tto®  asrit®  of 
tills  appeal.  It  will  not  be  further  aeoetsftry  to  imaa  up&n  %h@ 
Queatlona  rslaed  by  the  partiegi.     The  ©rd#r  of  the  eourt   la  s.ffir«.«d, 

•    mmn  a  Fr ihm  3* 
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Ma.  paeiiiQiKO  justio£  mssi  mhivmm  the  os  ision  of  fm'mamt, 

the  d«f€al«nt8  atsk  to  t«v«T9«  the  orcl«r  of  the  Ohsno«llor 
that  w«a  entered  upon  plftlntlff's  p«tition  praying  for  a  he<;rin^  upoa 
th«  question  of  the  reasonable  v«iue  of  the  ^^ster^s  feet,  whleh  order 
fixed  the  iiaeter's   fees  la  the  sun  of  $d57«75  and  direoted  that 
execution  Issue.     This  oourt  filed  sn  opinion  in  an  appeal  by  the 
defendants  froai  the  original  deoree  In  fsvor  of  plaintiff,  which  deeres 
was  entered  on  October  30,  1938,  ttmi  ailloi^ed  to  the  Master  as  costs, 
to  be  taxed  rigf.inst  defendants,   the  sum  of  13,990.30  for  his  fees 
end  ohi^rgot*     In  th«t  opinion  this  oourt   found  th»t  the  Ulster's  ohargei 
were  not  established  by  evlienoe  thf«t   justified  the  mllow«tiu»«,  and 
while  nffirffling  the  deoree  in  other  respects,  remanded  the  esse  for  a 
hei^ring  of  evidence  «=>s  to  the  nnture,  extent  «M  reasonable  eoapeBS)<ttior 
to  be  paid  the  Master.      (Soft-Lite  lens  Oo.   Ino.  ▼.   ?iitholg.  et  al..  301 
111.   App.   100,   117).      A  petition  »Ts   filed  by  defend^^nts   in  the  ?uprea« 
Oourt   for  leave  to  appeal,  whioh  petition  was  denied,  and  the  mandate 
osf  the  Appellate  Court  filed  with  the  elerk  of  the  airoult  Oourt  of 
Oook  Oounty,  Illinoie. 

The  plaintiff's  petition  prayed,  aiM>ng  other  things,  thi^t 
%n  order  be  entered  setting  said  OAuae  for  hearing  on  the  question  of 
the   reasonable  value  of  the  Master's  fees,  to  which  the  defenlsnts 
filed  their  n^nsver;  upon  a  he^^rlng  that  ws,s  had,   it  aooe^rs   fro«  the 
ficts  thst   the  original  deorcf  in  fnvor  of  plaintiff,   entered  on 

(October  30,   1938,   allowed  to  the   Muster  fts  costs  the  sua  of  |2,990,S0 


,:m  ,BA  x|oi'  ah.i  sTio^nos 
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»5xiTm1o  9*i^i  ■■'•i  Miiol:   **!*#©  «irf3^  fi(&iflJtc«  #if^d#  fli      ••^^Tj^ifo  lw« 

t«  f«i/et>  ;?l;oTi  o  ^t»Xo  ^i&f  AtUf  bam    tT«©0  ».fiilX»qt|A  »i(*   to 


for  hla  fees  nnd  oh?irg««.     A«  iNi  bavfi  Alrei^fdjr  lndl««>tted«  ea  tippenl  this 
court  foxiQd  Xh^t  th«  itaster'a  fe«9  w«r«  not   Justified  sad  r«««nded 
th«  OJiMse.     *h€  court,   in  th«  instant  owae,  after  oonaldering  th« 
qu«8tiona  uliioh  w«re  InvoiTcd  with  referenoe  to  th«  tsxing  of  iiaat#r»s 
fees,  entered  »n  ovder  fixing  the  Mnaters   fees  in  the  sua  of  #957.7&, 
and  directed  th-iit  execution  issue  against  the  defenlsnts  %nd  in  fsvor 
of  Isidore   Brown,  Krister, 

Upon  the  hearing  the  Msster  testified  thnt  he  had  nslted 
for  and  been  allowed  bjr  the  Oourt  th€  8u«  of   %S, 330*30,  nnd  that  In  his 
opinion,  he  contends,  he  »?^8  entitled  to  sbovt  $K^#00;  thst 
eliminating  1300  «hieh  he  sdaltted  hal  been  ^-n  overohatge  for  the  nuatWT 
of  folios  in  the  doouaentary  evidence,  his  fees  asKJunted  to  t3,690«30, 
eensisting  of  |2,CK>0«00  for  the  original  reference,   I63?,i0  for  folio 
ohsrges  nnd  |37«30  for  his  folio  charges  and  fees  on  the  re-re ferenee* 
In  support  of  his  elaia  for  fees,   the  Master  introduced  in  erldenoe  as 
his  EJthifelt  1,   four  cards  which  he  testified  were  kept  under  his  super- 
▼ision  and  direotion  mnd  were  true  and  correct;  ths^t  the  totiil  number 
of  hours  spent  by  hia  in  the  onse  w«r«  shown  on  ^i-nid  record  o-^rds;  th%t 
9*!»id  record  cards  were  written  by  his  sister   f»a  aeaoranda  he  u^-ee  her, 
and  that  he  did  not  cheok  the  o«rds  after  they  vere  written  by  her. 
There  was  introduced  in  evidence  the  jsEaster's  diary,   from  flfeieh  he 
testified  that  he  had  nuaerous  hearingsand  engagsa^snts  «tnd  did  n  great 
saount  of  work  on  the  vj^rious  days  when  he  charged  m  ftill  dsy  for  hie 
services  in  the  Instant  c»^8e.     He  testified  thst  he  did  not  cite  nnj 
osses  in  his  aeport,   and  did  not  file  or  turn  over  any  cases  to  the 
Ohftnoellor;  thnt  noeordling  to  these  omrds  the  liaster  spent  63  hours 
beginning  February  9,   19S8  and  ending  on  May  2,  1938  in  taking  evidence 
»t  the  hearingB  before  him,  or  according  to  hia  oomput^tion  of  5  hours 
«ts  constituting  «  dsy,   Rpproxi»ately  13  days   for  shich  he  clslas    140,00 
per  day,   or  a  total  of  #8aO#00  in  addition  to  his  statutory  chatge  of 
15#  pGT  folio  for  the  total  teatiaony  taken  and  exhibits  received.     Froa 
the  saoe  record  onrds  the  Master  clalas  40  hours,  or  8   issys*   tine  at 
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lr:40»00  per  day  or  ^320,00  for  a^r^vioes  in  r«->Te'*<iliig  nnd  ^ttdylng 
tht  t6stiffio«^  mud  rending  and  «xaBiiilng  exhibita  intToluoed  into  tbe 
evldenoe  m&d  »salfflllatlon  of  evidentiary  f^kOts* 

Aooordlng  to  said  e?^rda  and  his  testimony  the  Master 
olalns  thnt  he  devoted  33  dt^yo  of  &  hours  e&ch  to  re«re^dlng»  ex«Lminlngi 
and  studying  me»orand<=»  eubnltted  by  defeninnta  oonslstinK  of  11  type- 
written pHge8,   ai«.k.lng  an  exi.ailna.tlon  and  inveatlg??.tion  of  9.uthorltlea 
sited  hy  the  parties^  waking  an  lnd«p«»ntlent   lnve!»tlg;-'tion  of  the 
authorities,  preparing,  diet  sting,  drafting  and  oorr«fOtlng  his  report, 
for  which  he  olmlae  the  sum  of    >930*00« 

The  tot^i  claim  by  the  Master  in  hla  original  oertlflOAte 
for  his  serrleea  other  thi^n  his  statutory  folio  charges  w%«  the  sua 
of  fS,0O0«00«     4ooordlng  to  the  above  a«ntloned  reoord  o^rtte  mnd  his 
testimony'  upon  the  present  henrlng,  his  elala  was  for  n  totftl  of  44 
days  at   t40»00  |»er  day  &r  a  total  of  .t'l, 760.00*     JJpon  tfee  he--)rlBg 
below  his  oouneel  reduoed  the  olala  t©  one   for  36  days  at   I40»D0  per 
dny,  or  a  total  of  11,440,00  for  the  esld  services  other  thsin  the 
st«3tutory   folio  oharge.     Me  off«»red  further  evldenoe  ©f  a  Master  in 
Ohsinoery  ©n  the  (question  of  the  proper  f»?6  to  be  allowed  for  the 
services  rendered  by  hla  for  the  several  day a  th  t  he  contends  he  la 
entitled  %o» 

flr©«  the  r#;^dlng  of  the  briefs,   the  Master  contends  that 

under  the  statute  entitled  "Fees  and  raalaries^,  Ohap,   63,   Pt^T*  3i, 

aeo,   30,    111.   Rev»   Stat,   19Sa,  which  provides; 

»   •   •  •   la  all  oounti«a  hereafter  assisters  in  ohanoery 
aay  receive   for  eiiaMinlng  ouestioos  in  is  me   r^eferred  to  thea, 
and  reporting  ooaoiusions  thereon,  and  also  in  eases  where  the 

4efead«nts  -^re  in  default  but  under  the  order  of  ref^-renoe  the 
SMuiteT  is  required  to  find  «nd   report  oonolusions,   such  eonpensa- 
tlon  ss  the  oourt  smy  deea  ^ustj   n.M   for  aervioea  not  enuaer^ted 
above   in  this  seotion  and  which  has  toe^n  and  m»y  be   imposed  by 

statute  or  apeolai  order,  they  w^f  reeelve  suoh  ooapens^tion  «.9 

the  oourt  aay  allow,     The  Oourt  asay  slao  include  »»  »  pnrt  of  such 
isaster's  fees  a  reasonable  allowance  not  to  ex'ceed  fifteen  cents 
per  hundred  words   for  stenogrs^pher's  aervloea  in  o^ges  where  the 
aaater  ahaXi  certify  th.nt  n.  stenograii^er  w?^s  neeessarily  employed. 
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and  Bhall  attach  to  hl«  report  a  certiflffd  <JO|>y  of  th«  testimony 
ta]c«li  by  such  st«nogr*».pher.     Upon  reference  of  nny  aa«tter  to  th« 
Matter  in  oh?tnoery  the  court  may,   in  it  a  disorestion,   f>%  th«  time  of 
iuoh  r«if«reno€  or  at  «ny  aubaefruent  ti»e«   ord**?  any  party  se^^king 
to  offer  evidence  before  the  a??iiter  to  oepoait  with  the  clerk  of  the 
eourt  such  sum  or  suas  «s  «ay  be   fixed  by  the  oourt  to   -seoure  the 
p%ya»«ot  of  any  p»rt  or  «11  of  the  costs  of  suoh  reference;   snd  the 
court  wiy,   in  its  discretion,    before  the  a^^ster  shnll  be  r«^ouired 
to  amke  «   report   in  sny  cause,  order  the  payment  of  %li  coats 
Incurred  before  the  master,   the  same  to  be  taxed  equitably  in  suoh 
msinner  as  directed  by  the  court.", 

th».t  his  ol^itt  is  supported  by  the  sti<!tutory  provisions  ^s  well  nm  by 

the  evidence  whioh  w^m  introduced  on  the  hearing  of  the  foiXoiring 

claims  Contended  for  by  hla,  which  sre; 

f«««  on  re-refer<*noc  over  which  there  is  no 

conflict *   .    .  197*30 

folios   for  oral  testiaiony,   3,343  at  15#  per 

folio •  &0i*30 

folios  of  docuasent'^ry  evidenoe,  ^61  st  15# 

per  folio tt.lS 

Fer  dies  as  follows; 

fisem  spent  in  disposing  of  questions  of  Ite  %nd 
fact  during  hearings,  dmys 3 

Studying  evidence,  days  •   ,    .    . @ 

Studying  law  *nd  preparing  ^^port,  diys  .   ,     33 

Ruling  on  Objections,  days 1 

lilsoellRneous  services,   serving  m»tioes 
telephone  calls,  etc,,  d«ys ,   »       1 

TotAl  days  ,    .    .    •  36 

n   t50»00  per  ^y  •  1800.00 

if  only    MOwOO  per  day  is  to 

be  aiiowed,  then  duduot  ,    .   •   •  360.00 

"'is,077.65 

The  Master  then  replies  to  the  contentions  of  the  defendants  and  anys 
that  the  fibove  coaput  tlon  removes  all  claim  for  wilo^inee  that  could 
Conceivably  be  objected  to  nnd  is  all  to  little  for  the  work  perforaed 
by  the  il^ster  in  this  cas«^ 

the  defend?^nts  in  ansirt^r  to  the  clains  of  the  M^ftster 
Contend  thst  the  M»8ter  is  not  entitled  to  any   fees  in  this  case  by 
reason  of  his  unoonaeiom^ble  conduct  throughout  the  entire  case,  and 
they  point  to  the  fnot  thRt  the  Master  reduced  his  original  charge  of 
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13,930*30  during  the  9ou7a«  of  the  hAaring  to  |3f077«65,   n  reduotion 
of  Idl3«64,  or  approximately  one- third  of  his  original  oh«%rge;   anil 
point  to  an  outetandir^  f?tetf  whioh  the  defend«snt8  contend,  tends  to 
raise  A  doubt  as  to  his  fairness  in  his  persistenoe  in  mnking  olfilas  whiol 
the  testimony  ftt  the  hearing  shows  nre  not   Justified,  nnd  ns  an  exaaiple 
point  out  that  he  atill  olaiaa   for  3,343  folios  of  t*^8ti«ony  for  1,337 
pages,  being  at  the  r^^te  of  3-1/3  folios  t>er  p-^ge,  or  f501»3©,  when 
the  unoontr^dioted  testimony  of  Mr*  aeorge  tU   Sepanski  wme  th*«t  the  totsl 
BKUBber  of  folios  of  testioony  is  3,674  folios,  and  the  oertifiaate  of 
the  ocmrt  reporter  thrit  this  is  the  oorr^tot  number  of  folios*     Defend»nts 
urge  th«it  there  is  no  cfuestion  but  th"t  this  w^&  %n  overoh»».rge,  and  the 
Mester  in  his  testimony  ndaits  th^^t  he  hs^s  no  person^il  icnowledge  of  the 
oorreot  nuiaber  of  folios  @nd  that  neither  he  nor  anyone  in  hie  office 
ever  aj»de  n  oorreot  oo«i»it action  of  the»»     On  the  other  h»nd,  defendants 
oontend,  Mr.   George  k,   sepsnski,   n  licensed  nttoTxmf^  and  n  member  of 
the  b»r,  testified  th^t  he  made  a  oomput-tion  and  that  the  oorreot  number 
of  folios  t^ken  is  as  abovs  stated,  naasly  3,374  folios.     The  teetiaony 
of  thio  witness  is  oorr©bor*>tefi  by  the  oertifioste  of  the  court  reporter 
11^0  took  the  testiaony  before  the  iiiAster,  whioh  is  %tt^ehed  to  the 
Master's  report,  thftt  the  1,337  pages  of  the  testiaony  -^vernged  two 
folios  per  page,  or  s  total  of  3,674  folios* 

The  defendants  further  contend  th«t  the  Master  attempts  to 
justify  his  charge  of  3-1/3  folios  per  pn^rB  qt  s  tot«?l  of  3,343  folios 
by  the  atsteamnt  that  it  is  customf^ry  to  tre?Jt  each  pa^  as  oont seining 
3-1/3  folios  regrdleas  of  the  number  of  folios,  tnd  further  urge  th^t 
Masters  fees  mr«  not  goTsrned  by  custom,  but  are  provided  by  statute 
and  thiit  the  statute  aajist  be  strietiy  foiiow«d,  and  oite   Fitohburg  "jteay 
Engine  Oo,  v,   iotter,  311  ill*   138,  and  other  oases*     It  is   also  contended 


th«t  the  Master  is  not  sustained  by  the  evidence  on  the  quest ion  of  the 

number  of  folios  th«t  are  contained  in  the  documentary  evidence*     The 

Bister  charged  for  3,6X2  folios,  in  his  origlniil  oertifio«ite  und  now  oli^ims 

that  361  folios  is  the  oorreot  nutaber* 

The  Master's  explanation  of  tbo 
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overeharg«  of  .^352»65  Is  thnt   It   wms  due  to  n  clerle?'.!  «rTOT»     It 

would  fippear  from  the  evld«iio«  th-^t  tli«re  9:^0  sooe  dl8or«p«noy  b«tw««n 

th«  M«9t«r*s  foraer  ohargo  and  that  row  QlnitsBd^ 

th9  defendants  contend  th^it  the  Haster^  b«onu89  of  his 

oonduct,   is  msit  entitled  to  a   tes,  but  si;d»alt  that  the   following  la  a 

ooTreot  ooMput }tlon  based  on  the  evidence  and  the  l&w«  under  the  statute; 

?he  statutory  oh  rgs  of  1S4  per  folio  foT 
a«674  folios  of  teatlfflony   •••.••.•....•      4  401.10 

The  statutory  charge  of  15^  per  folio  for 
183  folios  of  documentary  evldenoe 37 (145 

Qherge   for  reporting  oonoiuaions  of  law  and 
f&ot,   2  days  at    l?;5»00   per  day 50.00 

For  servioea  on  re-re ferenoe  n^   per 
stipulation  of  oounsel 97 »W 

I  575.75 

The  Court  in  Its  order  entered  In  this  c^se  sllowed  the 

ia«ter|9B7»75,  being  the  aoouat  that  the  oourt  deterained  from  the 

eridenoe  to  toe  r  reasonable  i^ilosrsnoe  for  the   folio  oh'sr^a  and 

^ervioes  rendered  by  the  i^aster  in  preparing  his  report  and  submitting 

it  to  the  Chancellor  for  aoprovai.     This  oourt,  in  p«3j.<?ing  upon  the 

deeree  th-t  sras  entered,  approTed  the  report   in  so   far  as  it  pmssed 

upon  the  questions  of  faot  th'it  were  involved  tn  the  iitigition,     How- 

eveT»  there  having  been  no  evidence  h«Rrd  on  the  (question  of  Maeter's 

fees,   this  oourt  reversed  th'^t  part  of  the  decree  and  reai^nded  the  o?.sc 

for  the  purpose  of  giving  the  Master  an  opportunity  to  present  evidenoe 

upon  this  cpestion#      fh€  facts  ks  they  were  presented     ere   for  the 

oourt  to  determine,  nnd,  while  there   seeas  to  be  sons  diserepanoy 

between  the  aaount  that  wss  allowed  and  the  olala  that  w»»8  presented  for 

approval,  yet  the  court,  hsving  had  all  the  questions  of  fsct  as  well 

ss  the  oontentlons  of  the  psrties  before   it,   passed  upon  the  question, 

«ind  we  nre  of  the  opinion  th-^t  there  is  sufficient    f»^sot9  thftt  would 

justify  affirmance  of  the  Courtis  order. 

It  appears  that  the   tjetition  upon  which  the  hearing  was 

held,  and  upon  vriaioh  the  order  sppealed   froa  w^s  entftred,  was  filed 

^  the  Soft-Lite  t4>n«  Oo.,  Inc.,   «  corporation,  the  plaintiff  in  the 
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■ult«     It  prayed  th«.t   an  order  be  entered  fixing  the  reasonabXo  aaount 
of  the  2isi8ter*3  fees*     The    mid  order  entered  by  the  Ohanoellor  did 
not  tax  the  Master's  fees,  which  the  Oh'^noellor  fouAd  irere  payable,   ^9 
eoete  in  favor  of  the  plaintiff,  hut  on  the  oontrsry,   found  th?^t  the 
Master  was  entitled  to  have  und  reoover  for  his  statutory   fees  for  his 
services  for  exmmlnlng  questions  in  is^ue  and  reporting  his  oonoliLsions 
thereon,  md  entered  judgment   for  ^?*id  sua  of  1957.75  «»«  costs  in 
favor  of  the  Master  and  taxed  as  oosts  ^.g^slnst  the  defenda.nt8«^     It  'w%b 
further  ordered  that  the  Jtaster  have  exeoution  for  s«id  sua,  hut  the 
defendlnnts  did  not  ^t  thst  tis^  objeot  to  the  entry  of  the  order*     In 
the  case  of  Oeraaa-'Aaierioan  Snyjnjgs.  Joan  and  Building  i^8soo»>  et  al« 
▼•  yraiinor.  393  ill,   483,  the  iiourt   in  its  opinion,  which  haa  a  material 
beiuring  upon  the  question  th*^t   is  ostiled  to  thft  sttention  of  this 
eourt,  9?ild; 

«1'he  order  of  the  ciroxUt  ooart  of  i58.y  2n,   1^37,    fixed 
ai«3ster  Lemming's  fees  for  his  services  at    Sl018»     These   fees  were 
subjeot   'to  be  taxed  as  other  coats*'      (Hurd  Stat.   1917,   see*   9, 
p.  1913.)     Even  thou^  it  be  conoeded,   pt^   f%rgued  by  counsel  for  plain- 
tiff in  error,  tht   this  order  provided  th«t  plaintiffs  in  error 
should  only  Day  half  of  these  coats  ftnd  thst  proriaion  could  not 
be  chnnged  without   ^  further  order  of  court,  there  r*a  such  sn  orler 
by  the  court  -svhen  the  bill  wp^a  dismiflsied,    'thnt  the  oompIainRnts 
shall  p^f  the  coats  of  this   proceeding,  •      It  then  toecaiae  the  duty  of 
the  clerk  of  the  ciroxjit  oottrt,   when  proper  ap-lic- tion  mng  ««*ie, 
to  tax  i^sster  Xrfsaiaing'a   fees  as  costs  %i?:ainat  the  coffiplainants*   •   •    »!♦ 

"the  trial  court  hnd  originally  exi5rilsed  its  diserption 
8s  to  the  allowance  of  the  ^fister's  fees*      Crdinsrlly  the  payment  of 
costs   is  not  enforced  until   final  judgment   is   rendered  ?ind  the  cost  a 
have  be«!n  taxed  and  inserted  therein,    (5  Enoy,  of  i  !•   and  Pr,  254j 
15  Corpus  Jure,   183,)     In  this  State   it  h<ts  been  held  a  fee  bill 
could  be  entered  sgainst  one  of  the  iwrtles  without  reg'^.rd  to  the 
result   of  the  suit*      (inds  v,    aouse.   35  III*   534*)     there   «ere  no 
objections  msde  to  the  silownnce  of  the  ff^es  to  the  m-^ster  %t  the 
time  the  order  w^e  originally  ent^x^d,   neither  was  <»ny  m«de  59  to 
Lesjslng'e  fees  «*t  the  ti«e  the   final  decree'  was  entered  taxing  the 
oosts  of  the  c?ise  to  pl^aintlffs  in  error*     the  origin?*!,  decree  of  the 
trii^l  court  being  appealed  to  the  sppellste  court,  under  the  »uthor- 
ities  the  oosts  could  not   be  tetaxed  rending  the  appeal*      (15  Corpus 
Juris,   188»)     Fending  the  appeni  the  circuit  court  W  s   i»^ithout 
authority  to  maJte  any  order  affecting  the   interests  of  nny  of  the 
parties  or  in  any  way  affecting  the  costs*      (Merrifield  ▼.   Jottajgg 
riano  Uo*     38  111*   536,   ^nd  c^^ses  cited*)     The  a- tiaf action  papers 
(satisfying  the  decree)  were   filed  in  the  circuit  court   pending  the 
tppeal  to  the  Appellate  Court,  but  no  one  representing  aisster  Lesiaiag 
sppeara  to  have  hnd   stnything  to  do  with  the   filing  of  the^e  pApers 
or  to  h«*ve  oonaented   in  rnxjf  way  th«?reto,   and  ^^  do  not  think  the 
parties  could  defeat  his  fees  already  allowed  without  his  consent  or 
that  of  hia  duly  authorised  represent  -tlve. 
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"fh*!  master* s   fees  having  been  fisted  by  orier  of  oouTt 
and  the   fln,?il  d«or«e  i-iaalsslng  the  blil  providing  th'jt   oislatlffs 
la  error  should  p«y  the  eoRts*   ^en  thest   fe#»'«  were  not   paid  plain- 
tiffs  In  error  were  llablR   for  tbelr  payment  on  the   fee  bill    ia'av^ed 
Against  thejK  for  th«lr  ooUeotion,      (Usiay  v,    k.orKn,n.   '31  111.  25t>), 
Thtse  fees,  under  th«t  o-isw®  slris^dy  rjited,   ooxild  be  oolljioted  ]9y 
fe«  bill   any  tlae  ^-jithin  fj^?-?en  years  ?'fter  t.hf»  rendition  of  the   finj»l 
judg'ffl^ntj   ^nA  this  would  b«  the  proper  method  even  though,  unddr 
th«  i5t.?itute  they  might  b«  r^covsred  by  i**pair!«;t«p  ^roce^^dinga  iia 
asaumpett.      (Ooyl^  v.   mMmm>   '^^  i^i»    -^^iO,)      ■■««  think  the  re^-son- 
Ing  in  this  last  deoleion  fully  Himi^tu  th#  tstgument  of  oo\ms©l  for 
th«  plaintiffs  in  error  th^.t  tfees«  f«es,  0on<J«d«d  t©  be  fiRTitorlous, 
eould  only  be  collected  by  a  separate  prsosedlai.* 

It  app«»r8  that  'before  '':«lag  paid,  Miasiter  l*«aming  died  wfell*  the  mpp«al 

wss  pending  mad  b«fore  the  ©pinion  was   filed,   and,  that  tht  ©xemitlon  w?ia, 

therefore,   isstted  oa  h«h«.lf  ©f  the  e.x«outrix  of  his  ««*»%«, 

when  w®  o©«ie  to  eonsider  th®  qti«®tions  htri^,   rm  find  th?)-.t 
thea©  oo^its,  nhioh  wer«  i,lio9r«?d  th«  Master,  i^er®  taied  as  against  the 
d©ftnds!,nt8,  and  not  hsTln/j;  b€®n  objected  te  ^t  th€  ti«#  the  Court 
«at«»r«d  the  order,  s^iad  appuLylng  the  reasoning  of  the  $uprtia«  Oourt  in 
the  <3n.®e  of  germnn-Aaaerican  ■'•,-gy.    Asi8*n«  v,  Trsint^y.   393  111,  483,     that 
the  order  entered  wr.s  not  auoh  nn  erroneous  one  ths^it  i^uld  justify  a 
reversal, 

F©r  the  r«ajB©n«  atmted  la  thi»  ot^lnion,  the  order  fixing 
the  Master •«  allow^inoe  nn  provided  by  statute  is  affirmed. 
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Q  JUSTICE  HIiaSJL  i^LItKRlO  THI  C-ISiQil  OF  TUf   aoUBT, 
fhls  is  an  appeal  frc»Bi  an  oMex*  suntaiaiiig  tbe  ootlon 
©f  th«  defendsiat,  T,   J,    fredrloh,  to  strike  toe  'ia^nded  ooapisint  of 
the  piaifitiffa  aad  dlsniasing  s^id  OJtuue  for  ^ant  of  e??uity,     the 
pitiatiffa*   oofflpiaiat  Is  iastitutsd  to  r©«©ve,  as  n  clowd  on,  title  t® 
T©sl  «8tat«,  a  Jvidg««Bt  ent«?r«!»d  before  n  Justloe  of  the  i-enet  and  .« 
tr'*aa0Tli3t  of  whioh  ¥*»a  filed  In  the  Cireuit  Court  of  Ooote  County, 
Illinois,  fitvi  to  ©njoln  r,  tml^  m«5.d«  tinfJ«T  a  l^vy  on  »n  execution  to^^a^d 
upon  9*!ld  tr»?nsoript, 

the  **ia#nded  complaint  in  this  o^use  "sllegea  thit  tb« 
plmlntlffa  ST®  tfa«  <j?8rn«rs  of  the  rtal  e8t^,t«  'leseribed  therein  and  th^t 
they  aOQuired  title  thereto  «»s   Joint  tenants  by  (s^arrsnty  deed  drtted 
a%nu»ry  14,  1938,      It   is   further  jsiicged  tlint  ©n  May  6,   1935,   a  suit 
F*.8   instituted  i&efore  i^^ouis  Jaffl«,  Justioe  of  the  re^oe,   by  *ilii©ai 
U  O»0onnell,  ft^mlnst   ae&ttle  Taylor,   sued  before  &?^l<i  Justiee  of  th» 
reaee  as  '^Setttn  Taylor*;   th^t  n  miWiows  wi?3   ia-su«d  in  s»ld  o^iuae 
retumatolt  May  S3,   1935,  and  was  r«turiwsd  with  the  endorsement  '•No 
SgrTio©*!   that  an  a,llm«  suisaona  wfiM  issued  on  M^roh  '?1,   1336,   returnabl* 
E-sroh  38,   li3@,   and  mm  returned  by  tfo«  conatabie  with  the   following 
eadors«sieati 

"lieft  a  oopy  thereof  at   oisoei  of  residence  of  tbe  within 

naa^d  defend ^mt  with  J,   Tnylor  a  member  of  httr  l*  miiy,   of  the  -ge 
©f  ten  ye  rs  or  upTBtrda,   in  the  territory  of  Cook  bounty,   outride  of 

the  Oity  of  whiO'^g;©,  tne  s-^id  defendant   not   being  found  in  my 
oounty  this  aath  dny  of  H-^roh,   1936, " 

It  is   further  alisg#d  th  t  3^id  Juatiee  of  thif  ?*=?»••  ent#r9d  n  judg««Dt 

in  f^voi*  of  th«   s  id  pi-^intlff  !?a.i  ngninst  said  def^nd«»nt  in  the  8\m 
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of    ?3QS.OO  aad,  thB  ooista  of  tixs  ault;    tisat  on  April  i3,  193«>,  «;& 

txeoutioa  *a»  Issued  n,mi  rstuni^d  **k0  pxop^tty  found  and  no  part 

awtiafied^  oa  %'rii  35,  1936;   tbat  ®a  ^y  38,  1336,  s  tracfflorlpt  of 

3f  Id  jujAgaaent  ^us  filed  in  the  Cirexjit  Court  of  0©ok  Gountyj   th^t  an 

execution  ^'^^.s  Issued  out  of  n^^iA  Olroult  Court  on  April  16,   1937,  ^hleh 

f;nn   returned,  by  the  Sheriff  of  Oook  County  "  So  iToperty   found  and  &o 

part  satisfied*'   n.nd  with  tfee  fu.rth«r  tridoraesseist  th«r«on  tli;^'t  s%ld 

0«lttl«  faylor  lived  la  Florida,     It  furtli«r  ^pm'^^t^  fr&m  tM  assended 

complaint  tfeat  wkid  jiturported  jwdgaeBt  «':*•»  resigned  to  th"?  i«f»nii'*at 

f.  0.   ««i£Srio'tt,  on  S^pte^atefft  18,  1.939;  tfent  aa  aila-s  exeoytion  ■<s'^b 

l«?sued  OB  said  purported  judg:m«at  on  ffee  iStb  a*y  of  scpttabtr,  li33, 

^nd  a  l«inr  »i*<5#  on  ««ldl  prop«rtyj    and  tli^it  «it   th<g   tlste  of  tlse  l«g(uan©« 

«5n<S  purp©rt#4  s#rvlo«  of  8?*l<i  orlglaal  masisoRS  b«fore  '^^ild  tSfustlo®  of 

tfte  Feaoe,   st'sld  i3eEttl«  Taylor  was  a  resident  of  tJoral  tiBt>l«t,   F'lorld^?*:. 

It  Is  further  mll#g«d  thr?,t  $«stl©a  22,  0Mpt«r  79,  of 

Xlllnola  mriMBd  statute®,  1939,   pro^ldia  a«  follows; 

»%1a€n  'A  defmndnut  onn  not  be  found,  sliai  miawions*®  «sy  b« 
lasued  In  tb®  tnme  onse;   aiaji    tUe  first  ■'i^ad  csoli  fliuoc«8glv«  ^unrsaona 
my  to®  serT«4  toy  leaving  ?»,  copy  thertof  at  tM  plsot  of  r^sldenoe 
of  the  deft^tent  with  »o««  membs'T  of  lil®  fi^'-mliy  of  the  «»g«  of  ten 
ye'.'srs  or  upwards,  until  personal  8©rvio«   i&  hmi  on  suob  defendant, 
or  h,«  stoali  apptar  upon  a  r^tvrn  ■:i?«7,   wh@a  tli®  onuse  aay   jsrooeed, 
s>a  In  other  oaaes,** 

Ther«  was  also  m  atfttftjsfiat  allfigeii  in  tli«  -tjsftnitd  ooapiaint  %hm.t  n%  %hi§ 

tlws  of  ssli  purported  acnrlet,  Defttl®  tBfl&t  was  not  f*  rs^sMtnt  of 

98  Quinoy  l%a^#  Rlir«jrsid®,  Illinois!,  aM  tli-?*:t  there  wft«  no  atisber  of 

&«r  family  of  th«  nam«  of  J»  fayior,   and  that  she  did  not  «pp«a.r  In  a^sld 

c«.u»«  ?ie  r«<iulr#!l  by  the  itstutej   thfit  B'?lfi  judpsent  rend«r««!  l3«for« 

asld  Ju0tlo©  of  the  Fe&©«  %nd  transorlpt  filed  In  thf?  said  Circuit  Oourt 

and  execution  l»?m«d  thertfon  are  void  and,  of  no  f©ro«  ^nd  effeetj  sod 

that  unless  thf  Sheriff  wft«  r«Btr<?lned  fiom  making  smld  l^vy  that 

plaintiffs  iso-uld  suffer  l.rr®par,% bi«  injury  to  their  property. 

For  relief,  plaintiffs  ptny  that  smld  judgment  he  d«oi»r«i 

null  and  void,  0!!iiKJell«d  and  r«a©v®d  =§3  -?„  il«n  ^nd  oloud  upon  the  tltl« 

of  tho  plaintiffs;   thst  said  judgsient  %nd  tranaorlpt  In  the  airouit  Court 

of  Cook  aounty  be  declared  itrholxy  void  »nd  of  no  force  «jnd  effeot  la  to 
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the  plalntlffaj   snd  further  that  an  Injunotlon  issue  r»s8tr?lnlng 

A<Bftn(lnat»  from  proc«®<ling  with  m  levy  and  8al«  of  the   property, 

A  aotloa  of  th«  defead»nt  w'^a  filed  FthruaTy  15,  1940, 
alleging  that  to  «ntltl«  «  grantise  of  4  judgineiit  debtor  to  relief  against 
t?   Judgacat  on  the  grouadi  of  fr»tid,  aecjldeat  ©r  salstnk*  th«t  It  is 
tt«ee8®sry  to  alleg«  «  defensft  of  th«  original  Judgment  iHehtor,   'i.nd  th«t 
etlfuity  will  not   proceed  to  interfere  with  the  eolieotion  of  n  ^udga^at 
even  though  thts   jvdg-aent  ^^«s  render«d  without   service  of  process  unleaa 
si  iserltorioiis  defease  is  sbown* 

fliilntiffa*   theory  in  this  action  is  thmt   the  judgment 
Agmlnst  which  relitff  is  aought  l«  entirely  void;   th-t   to  veat  »»  court 
with  jurisdilstisn  th«?r#  mxat  b©  ^uristiotlon  of  th«  p«yson  ^s  well 
aa  th«  aubjeet  ^stter,     a  Judgjuent  one*  roid  is  i^ways  iroid  for  ev«ry 
puTposej   and  that  sine®  said  Judgment   in  void  It  is  is  oloud  upon  their 
title  And  should  i3«  removed  as  irueh* 

IRfee  reply  of  the  leftndsat  to  this  contention  is  that  n. 
aeritoTiows  defense  of  n  judgissent  dtbtor  ahowld  ht  ssaertsd  hy  n.  frs»at«?« 
of  »uoh  judgaasnt  datetor  and  that  equity  «111   not  interf#re  with  th« 
ooi-leotion  of  »  judgment  ev#n  though  there  *•*■?, s  im»  »er?ioe  of  prooesa 
unless  a  laeritorloua  d«f«nae  is  shows.     fh«  Sheriff  of  a®ok  Oounty   fiitd 
no  appetftxanee   in  this  ROtioa. 

the  piaintiffa  contend  that  to  ^-ive  p.  court   jurisdiotion  It 

aiust  hftve  jurladlction  oftth*  person  oa  i**!!   s,a  of  the  anbjeot  mstter, 

and,    in  support  of  this  oontention,  olte  zhm  osae  of  r^bbltt  v,    f^-^-iait  Qm 

ai-eber  4^   Oft..  397  111,    491,  where  th#^  court   in  ita  &piMtgm  ?>^ld; 

"Jurisrdiotion  l«  of  twe»  ^inda,  -  aurisiiotion  of  the 
a^^eot  asstttr  nnA  of  the  mrBon,  -  nm  both  mint  eononr  or  the  judg- 
ment will  be  iroid  in  f»ny  ons*   in  which   >  ©owrt  bsa  aaauieed  to  ^ot, 
fh«  difference  is  thnt   jurisdiction  of  the   isubjeot-attter  i^?  given 
by  law  snd  omnnot  foe  «sonf®ryed  by  consent,   but   jurist  lotion  of  the 
person  sa^y  b«  obtained  by  consent*     Assujising  thit  the  Municipal  Oourt 
had  juriadiotion  of  the  aubjeot  ajstter  it  «u»t  have  had  jurladiotion 
of  Margfiret   fiaeher  r^M  if  it  h.«!.d  not,  the   judgment  vns  altogether 
void  and  no  right  of  property  waa  dlveated  by  ae??n8  of  it," 

In  aupport  of  this  oontention,  the  e^ae  of  Anderaon  v,  Haybe,   lis  111, 

S3,   is  cited*     It  aeeaa  th  t   In  th  t  ot!tse,frMi  the  atnteaent  of  the   f^ota 
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y»f  the  «tou7t«  tttt  no  aerrloe  of  aummons  w««  had  in  »n.iA  proofteding, 
Iwjtt  ©a  fsttorney  at  law  in  th«  naite  of  tla«  d«f«ndftBt   filed  n  deajurrex 

to  th«  d©el.««Tfttion  and  this  wrs  re-iied  on  by  th«  plslntlff  as 
eonftrrlng  |urlsdlotion  of  tli«  p«r»©n  of  th«  dftfeniaftt.     The  ffrldanoe 

showed  tfessis  th«  stterawy  li.»%^i  a©  autfeoyitation  toy  3«tld  defendant  to 
ent«r  tier  api>®%ran<w,   and  on  oroas-ftxasinfsjtion  the  ^pittoTney  s^daiitted 
thmt  he  had  nd  »«tliorlty  to  fil«  tb«  d^sa^Tirer.     %«  o#urt  h«ld  that 
th#  Circuit  Co'tti't  had  not  aoqulrtd  Jyiri»dietlon  ©f  tli«  |^er#©n  of  th» 
defenda^nt  »nd  had  no  authority  to  zander  stld  jmdpient  a.nd  th''>t  mn.id 
judgment  *rs  entirely  void  for  want  of  @®TTri<j«  on  the  d«f«adant« 

Fiaiatlf f«  fuafther  cited  tijt  osi»»  of  Oigver  v,   .^hel&». 
ISO  Iil»  S17,  sad  Johnson  v.    mkn^t.  Si  lU.   it. 

Plaintiffs  further  call  the  ottentlan  ©f  thia  oowrt  t© 

thsir  oontentlon  th«it  a  ^^dfaent,  void  fox  nnn%  of  ^wrlsdletlon,  ai«y 

h«  attsoked  hy  asgr  on«  affeettd  fey  It  in  any  and.  mil  pT0O«#dli3gs, 

either  dlTtot  ot  ©©llat«rsl,  and  Qtj©t«a  from  ^aaasn  v,   j"<^opXe.  1  Iil» 

App,   496,   ih#re  the  CJourt  oiled  th€  oat®  of  Oaaafef  jL.!^  ▼.   MoO-^h%n,.  41  III, 

4S»  and  <|uot#d  from  th:it  doolaian  tt  fQllow»i 

^♦fhere  ssuat  i»  jurisdiotlf&n  qT  b&th  %m  aubjeot  aatter 
»,Bd  of  th«  'i>er«on  to  give  -^fslldlty  to  judga^nts,   «nd  if  ^urladictlon 
l«  not  aoiwlrM  th©   j^kgieent   is  void  s»M  mny  'toe  resisted  iiu0<je©«sftiliy, 
©lth«T  in  dly@ot  or  o©ilmter*i  proos«dlfig8««     to  tjie   ^Ha^  effect  Ir 
th«  oa.s«  of  White  V.   Jam»M   S8  21I«   160.» 

Fl»latlffa   further  rely  on  Rahlltt  v.   I".  Q,    -i^M?  f'    Qp^..  it?  111.   491^ 

•onte^lng  that  It  ^^m  th<?re  held  th'-t  i^erft  s.  court  h-s4  no  jwrlsdlotlon 

to  r«ad«r  r  3udp»«at  it  and  all  oro^eedlagg  und«?r  it  «.r#  void  and  the 

validity  tm,y  be  dlapiated  ooilat^raXly  bm  a.  b«sla  of  title  by  any  p«ra©n 

having  an  Intereat   in  th©  subjtot  ns-tter.     In  passing  uoon  the  Question, 

the  court  in  thnt  os,®*  h«ld  thst  by  reaaon  ©f  the  faot  th»t  Jjurlsdlstlon 

»»»  not  aocywlrftd  over  Mas^aret  llsoher  by  tue  lunlolpal  Court  thnt  the 

J^dgnent   vn&  void  and  oould  be  -queatiomtd  la  the  proceeding  Instituted 

by  J.   .^.   [■ifiibblttf. 

Defendmat  urge*  ««  en®  of  hie  grounds  th-t  in  order  to 

give  ©Qulty  Juriadlotlon  of  ■^.  ocwplelnt  to  rsaiove  n  cloud  upon  title, 

or  to  Qulet  title,   the  eoapialnt  »u.»t  allege  thst  plaint  I  ffe  are  In 
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possessslon  of  t3a«  preaiisea  involved,  or  fh^t   tsstid  i?y««lii«ii  »,r#  vsoant 

and  uaoooupie^.     Upon  this  'i?*©!.!!*  plaintiff  urges  that  «n  order  ws^s 

tnt«r@fi  by  %hia  ooiurt  ©a  Junffi  f5,  1940,  a®   followaj 

^It   l8  hereby  or^iersd  th^^^t  i«fe-ve  be  and  is  Ji«r«by  s?T»Rte4 
tmto  piaiatiffs  t©  sanBud  thsiir  sastaied  oompiaint  h@T®in  by  iaaertit^ 

nft^T  tlae   first  paragrapli  aad  fe«f©T«  fh®  ..seeoad  paragraph  thereof 
tbe  fsiiowiiigs 

•rialntlffs  further  nileg*  tb^t   sftid  pTBrnin^n  are  i®pT©Ted 
■»lth  0.  twa  story  fra^aee  buiiding,   v^nd  th^it   si»-id  preaiise-a  with  the 
Jjaprov«m©nta  iooati'd  thereon  sve  of  the  v^-ilwe  of,   t<>-^lt,    Ftve 
Thousand  Doiisrs   (l5,0no#00)j   th'-t  piftintiffs  sure  ia  ^^otusal  i>os?«.^.0ston 
©f  s.^id  premise®  «Rd  hm^^'e  bad  »otusi.l  pos.'5<ssaii;m  thertof  for  more 
than  fivt  years  pT®o«dlng  the  filing  of  this  t^.,«ead«d  somplaint,** 

•nd  urges  th?.it  th«  d^ftndmiit  did  isot  ralat  thit  ?^u««tlo»  in  th«  trial 

court  r-mi  e?iniiofe  ralsie  tha  qu^ation  f©r  th«   first  tl®e  In  thlss  eeurt, 

Vhnt  h®ii3g  the  rule  it  will  Rot  %«  ae«««3$ry  to  dlaeusa  thi»  fei&turt 

of  the  ©A»#  cs&iltd  to  our  attest i^ji  tey  th«  d#f«nd,«at. 

the  defendant  urgfis  tlt?'-t  he  haa  ^^  3udgas«nt  *«,gf«in«t   a«S;ttl« 
M.   X^yior,  «i-isd  th^t  »h«,   together  with  th*  prestnt  Dltlntiffg,   filed 
n  @&mpl<».ittt  In  th«  Oirouit  Oo^n  s-'-^^klng  to  f#t  ?»sld®  th«  judg^tnt 
h«ld  by  def«».mdaiit,   fredrieh,     fh»  groruad  sll»g«d  ^--.s  th«t  th«r«  -^-is  n& 
servloa  ©f  prsoeas  on  tht  tu^id  plaintiff,  l«ffJttl#  U,  Taylor.     fh« 
d«f©ad.aiat  thereupon  .moved  t©  diasMlss  th«  esmpiaiiit  h«emB»«  of  the  fsilur* 
to  siliege  %h?k%  th®r©  ^a@  a  meritorious  defease  to  the  alj^im  upoa  ?!hi«h 
the  4*»'%®®5f''*  *■*«  baatd,  whereiipoR.  &a  ©xder  ».ts  eatur^d  in  the  tri*l 
oourt  dlaasis«5iii!t  i>«Ettl«  M,  Tsylor  a«  t  plaiiitlff  nmi  gratitlisg  1«rv« 
t«  the  r«®«lnl!ig  plaintiffs,   $h©rman  i,  Tp.ylor  and  Helen  Taylor,  his 
wift,  to   fil«  «a  asBwm^ed  <»®itt|3lalnt.      fh#t€  plaintiffs  th«a  ailtersd  in 
their  aatended  eompinlnt  thst  th«  pi»latlffs  %re  th«  o^n^rs  of  the  real 
est9t«  described  th©r«iii  sad  th&t  they  mmirr^d  title  th«reto.  m  ^olnt 
tea&ats  by  wnrraaty  de®d  dated  |aimary  14,  i9S8, 

the  '-rrltten  aotioa  of  the  defeai-i^nt,  t.   0.    Fxedrieh,   8t.%t«» 
tht  gro«ad»  wpon  whloh  h«  ha9»d  his  aatlom  to  strlkt  th^   plaintiffs* 
amended  ooaplaiiit,  ^.n-i  in  th«t  motion  he  «ti^t«a  »«  th*?  f?ro«nd8  th«t  he 
urg^.1  upon  the  trlsl  oowrt,   th«.  following;      (1)     Thnt  to  entitle  ^Tsnt«« 
©f  m  Judgasent  ctehtor  t©  r«li«f  »g?*iiwt  *  ^wdfsB^nt  on  th#»  ground  of 
fr^ud,  aoeident  ©r  ittl8ti»k»  it  m»X  b«  evld«ot  th«t  audh  judgment  debtor 
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liiis  a  defenst  &n  the  meirlts  and  thftt  auelt  defense  hns  been  loet  without 

bi»  awo  oaisslon*  »egli§?»nee  or  defntilt,  wheress  in  the  ^sended  ooapl^vlrtt 

filed  fee-rein  there  are  no  allegations  with  reference  to  nvy  defense  on 

the  merits  th«t  the   Judginent  debtor,    DeSttle  Tnylor,  h*»a  to  3«id  judg- 

meatf  «ad  then  (3)  that  e':?ulty  i?ill  not  int«jrfere  to  present  ooUeetion 

9f  ft  judgrKseat  e^en  thouj^  the   judgaeat  wea  rendered  i^lthout   service  of 

proo89  9  unless  a  iaeriterioxis  defense  lai  mho^n,   nnd  ac  meritorious  defense 

to  aeld  Jndgnent  is  ahown  hy  the  oo«pi»lat   filed  herein.     The  rule  th%t 

ftppliee  on  this  qfueeti&n  is  settled  In  thle  St«te  that  no  relief  will 

■fee  gyt^ated  to  s  Judgment  debtor  againat  a  ;}ttdgaftent  unleg«  such  Judgment 

i«bt©»  tete  «p  »  Mierltorloue  defense  %q  th«  ol»l«  u,|>©n  which  the   judg-aent 

is  entered,  the  queation  having  been  patted  wp©n  by  several  o«i.aea  in 

thie  State.     la  the  OHse  of  Reed  v.   ^ey  Y^rlc  fexehsnge  &?.i>nk..  t30  111.   50» 

The  Court   in  Its  opinion,   a??ld5 

"In  this  case  ap-peli^nt  teeke  to  restr^.ln  the  reviv«l  ''.nd 
enforoem^st  of  ^.  judgment   '?t  l^w  agslast  hi«.     He  places  gre«t  re- 
liance urson  the  alle.»,""tlona  in  hia  bill  th -:t  n©  orooe8««   wr^a  s«§i"w»d 
ypon  hia  In  the  orooeedinga  result ini?;  in  th«  jwdgaent,   and  th^t  he 
h»d  no  knowledge  of  the   /jroceedlags  or  of  the  JtAdgment  tmtll  sifter 
the  expirc-vtion  of  the  %im&  allowed  for  tfe#   prosewMilen  of  sn  ?i.'ar««l 
or  writ  of  error.      It   is  th«!  t<?eli  settled  rui*  of  las   in  this  ';t!^te 
that  courts  of  (^siulty  will  not   interfert  to  prevent  the  coiiectlon 
of  *^   judgment,  even  thouj^  the   judgment  ris  rendered  v»-ithout   service 
of  process,  unless  a  atritorio^AS  defense  be  shoi^n.      (q^ls^n  v.    I-eltCj^. 
llf>  111.   ^4).      It  i*ould  be  useless  to  set   «ai4e   a   judgment  '=:t   law 
unle^ss  it  i«  shown  th'-t  th^re  tjr©uld  be  ^<  different  remjit  \)r>on  another 
trixl  »t  iRw.      (Oolision  v,   ieitch,  jugrej   Telford  v.    ^;^rlniLgrhoffM  16? 
111.   439.)     It  is  not  sufficient  th'.^t  a  ju%sent   iss  IrTegtjl^r,  but 
It  awtt  be  unjust  before  f-CTulty   will  Interfere,      4.  showing  in  the 
bill  for  injunction  th-t   the  judgment   in  m;e»tion  w^^^  obt^'in^^ri  without 
prooess  does  not  show,  no?  tead  to  ihow  th'^t   if  t>r©ee«s  hnd  been 
served  »«nd  defense   interi'3®aed  th«  result  of  the  suit  would  h^ve  been 
different.** 

This  Sourt  also  |«i«sed  upon  n  like  c^westlon  in  th?  cnse  of  l^nn^  v,   Saltl^. 
238  111.    App.  JL96«     a  judgment   in  th'^t  onse   «i%s  obt«?ined  before  a   justice 
©f  the  pew,oe,  without  ax^  proper  servlee  of  process  upon  the  defend^tnt. 
Then  defendant  filed  s  bill  in  the  Oireult  Oourt  to  get  »alde  said  judg-* 
tteat  snd  for  mn  injunction,     upon  the  granting  of  sn  injunction  restrain- 
ing eo^ lection  of  the   judgfaent,   the   plaintiff  in  th«»   judgment  %»pe,oi«?d, 
and  In  deoldlng  the  oaee  this  court   said; 
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♦'the  main  gro-und  reiied  &n  hf  itpptiXants   foir  rev«5rss*l 
©f  snid  order  or  d«oree  is  th'-^t   »&l<a  blii  of  oomplaint  no«»h*?T«» 
&3.1«ges  ttet  app«ii««  'to®  ^.  good  sM  v^Ild  defease  to  th«  oialai 
of  gtppellstnt,  S.fflitli,   8^nd  tfi'^t  ^itbiOv;t   «uo'b  ftlieg-^tion  his  bill  1» 
wholly  inadequfft*  to  *?>.rrn.nt   thf?  rsflief  pr^^yed,      •;*;«(   'ire  of  the 
opialon.  aiad  hold  tJa'-^fc  this  "©ontsntioJi  is  well  tmken.'^ 

"It  Ms  hmtn  repeatedly  held  by   tlie  'mxsr^mt  nM  /'ppeilate 
Oo«rt3  of  this  State  tta-»t  s?.  Court  of  iP<,n5ity  will  not  f^iajoin  « 
^ladgiaent  at  Isw  ualess   it  cie?^,riy  jsippeara   fro®  the  ftlieg;- tion®  of 

thft  bill  that  %h^  oosapialnant  therein  has  pi.  jueritario'aa  \!ef9)as«; 
in  0th«r  words,   th->t  if  «>   trisil  on  the  fseritg  b«?  ft.%f3,   s  different 
Tt8\iit  would  be  ofet??ined  fre«  th^t  Rlr«^:dy  a44is.1a:«di«* 

Otfei«r  caae®  h«Tt  b^ms  onil^d  to  aur  s?.tteBti0n  in  ss■u|^p©^t  of  this  rule, 
whieh  Br®  n.s  follows j   Oadillae  Autofflobllii  *^9.   r,   *^oynte>n.   §40  ill.   171 1 

111.  /«pp.  a 30. 

Applying  th«  ri.>i®  j*t  appro'ved  by  the  ^ptf^nl  oeurta,   la  tfeia 
o^tae  it   l9  tpi>iftr©at  that   rsestti®  'H,  Taylor  ooulA  not  have  ©uoceasfully 
!8!S.tiit^lft«(S  feer  ©0«pl«lnt  to  ttt  nside  the  Jutdgiswint  against  her,  «o 
long  Hs  her  ooaplaint  did  not  ali#gt  a  :5s«rlteTl0U8  dafenise  to  the 
olalai  upoa  ^iGb  tl»«   Judgment  wmM  b«i*ed.     This  gtaftstlon,  lk©w«irer,   th^t   Is 
to  b»  @Qiasiil«r«d  i«  wte«tfeer,  slue®   53«fe;ttt#  1.  tayl#r  aeiad  net  ©btmia 
r«il«f  wltHout  laifiging  a,  meritorious  d#!fen#«  to  tfee  olal«  urxsn  wbich 
tfet  jiudgm«at  wa0  bftsed,  ean  fe«r  gr^nte^s  ©istaln  tfe#  r«ll«f  tli'»t  she  ooulc 
aot  ototaln.     It  appears   fro®  this  reeord  t&at  0®|,ttit  II,   taylor  eonvcyed 
the  pyop«Tty  to  .mtrsan  a,    ;;»ylof  asid  feis  wif«,  Helsn,  h#r  aon  and 
>la\3t#ter-lii-lsw,  gsisjd  this  eonveyane«  did  »©t  give  th©  pissiatiffs  sny 
greater  rl^its  than  S«fttl«  M,  f%yl©r  ,!*«(3.     T&«Tt  I®  a©  alitg^.tlon  tb^-t 
in^i»nt®s  th^t   tb«   plaintiffs  teavt  ^ny  sup^rloi'  feqtjlty,   and  e©«ld  not, 
tli€sr«f©i*e,  assail  tte®  3u<S,gi»«st  'fey  tbe  fsieta  as  tMy  h«ve  ft.«»t«i<l  them, 
.A8  to  whether  tue  plaintiffs  mr#  b&na,.  ti.<l«  wrehi^serB  %a  oonte«pi»ted 
in  :-ieetlon  5  of  th«  ko%  ©a  iis-rsuds  ajKi  r?»r Juries  does  not  ^nr^e-^^T  from 
this  amended  soapissint.     In  the  @-*it9e  entitled  >%ae,ai.'^n  v,   .Miller.   84  111. 
as?,  th®  eemrfc  in  th^st  mm^  !i«i<a  th«t  mlthough  on«  smf  pttrehsae  land 
ritho"ut  notloe  ©f  tla«  ©qaiti^s  fef  anather,   yet   if  h«  ts).k«s  the  d««d  as 
8  voiunt««r  and  has  not  pnld  th®  yjuroshs^se  money  he  lis  not  «*n  innooent 
puroh-fc®«r  f&r  v*»lise  ^ind  emnaot  b€  protected;   th*^t  «8  sgninat  ^  third 
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party  clsiitstag  an  equitable  right  h«  mist  prove  th^t  he   paid  th« 
purcfeas*  money,  -  -  and  this  independently  ©f  th«  reoitnla  in  hie  deed. 

me  «l»o,    -mit  V.   Smithy  9'^  111,   185;   arov*;r  v,  Sls.le..   107  111.  6S8; 
Siaanoaa  Creek  0ml  Oq.  v.   '-^or'^-fi.   i4n  ®,   s,   417. 

After  consideration  of  tht   f%ets  r«  well  ««  the  oases 
that  w«sre  cited,  we   feel  th^^t  th«  piaintlff»  »h©uicl  hsf«  nllisged  f«ots 
in  4ef«nse  of  the  judgaent  ^Agi^inat   DeSttie  M.  Taylor,  whioh  judgment 
it   is  claimed  w<s  rendered  withovst  th«  s@jrvie#  of  sutsnons  on  uHpEttie 
M.   Taylor.     The  3riii«  Is  ft«  »«  hsRve  9t??t®<l  it,   *ad  ««  h«lie-^e  th-«t  if 
th«  plifkintiffa  hs4  pl«*ded  sjay  disfens®  whioh  aeEttlft  M.  T«*yier  al^t 
hsve  hs'd,   if  any,  the  Clianowl^or  wcfcld  not  have  sustained  the  motion 
to  striice  the  amended  ooapiaint,  but  not  h^jving  *llftged  mny  f's-cta 
iadiOHting  3  dsltn.Be  to  the  Judgment,  me  b«?iieve  th'it,  imdey  the 
oiroum8t'5.no«8  of  this  o»«e  and  the  authorities,   the  Oourt  did  not  err 
in  dieaissing  the  ooai plaint   for  ^i^at  of  e«?elty» 

In  conformity  ^ith  the  views  herein  expresaed,  the  deeree 
i.a  affirmed* 

lEOEII   ArriMEQ. 
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MB.    HiiBIDlHO  JUp^rXOE  HEBSL   DELIW-'RIB  ^E  OPIIIGIJ  Of  TOI   SDUHf, 

Th«  pimlnttff  filed  its  action  ^t  X^w  ^gnlnst  the  defendnnt 
to  reoovex  property  daMftg«»  occurring  by  re»«on  of  the  oollision  of  its 
truck  with  thftt  of  dtfendant  at  stb©wt  3600  Elatoa  Avenue,   Ohioago, 
Illinois;   and  there  ir^a  also  a  oounterolAlA  by  defend ??nt  arising  out 
of  the   same  transmctlon  in  nnd  by  i«d\ich  the  defenliint  isought  to  reeover 
property  dnam.^s  f?oa  plsintlff  for  injury  to  its  truck,     the  cnao 
^«»8  tried  before  n  jury  and  a  verdict  rendered  finding  the  defendant 
guilty  and  aaseaalag  plsintlff* a  daaagea  at  the  sua  of  I933,56,  and 
findii^  the  plaintiff  not  guilty  on  tht  counterol^iss.     Motions  were  aAde 
by  defendant   for  a  directed  verdict,  for  a  new  trlsl,  and  in  arrest 
of  Judgment*  which  motions  were  denied  and  Judgment  entered  on  the  verdict, 

The   facts  are,  ms  appears  from  this  record,  that  on 
Decei^»er  10,  193S,   at  ftbout  3600  Alston  Avenue,  Ohio^sgo,   a  street  which 
runs  there  in  a  northwesterly  »nd  sofntheAsterXy  direction,  two  trucks 
eoillded,  one  a  saiKl  truck  owned  by  the  plAlntlff  and  the  other  »  coj»1 
truck,  the  property  of  the  defendant*     This  suit  is  the  result  of  th^t 
collision,  with  epfoh  side  eislialng  Its  respective  right  to  recover 
dsmeiges  for  the  resultant  Injuries  to  their  trucks.     On  the  l«,y  in  meatioi 
defendant* 8  driver,  H.  V,   Reua,  wis  loading  his  co^^l  truck  irith  ten  tons 
of  coal;  he  had  pwt  on  five  tons  of  coal,   si^ei^ed  it  in  the  yard  und 
then  pulled  out  of  the  yard  onto  aiaton  Avenue,  planning  to  turn  «5 round, 
enter  the  yard  and  put  on  another  five  tons  of  ooil.     It  mxs  in  muking 
this  turn  th'-t   the  accident  happened  and  his  truck,   therefore,  ?"»8  lo^ied 
with   five  tone  of  coal  at  the  tl«e.     Me  had  pulled  out  of  the  yr?rd, 
turned  rlj^t  «nd  w»a   fscing  south  on  listen  avenue  when  he  stopped,   ?Fltli 
the  oab  or  door  Just  nbout  over  the  railroad  trnoka.     He  saw  «  street 
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cj?T  nixtnt  liOO  f««t  away  an<3  there    ^fta  no  tmffic  going  soutli  «t   th#.t 

tlffle.     fbl«  street  oar  w»«  going  In  m  nort^esterly  direction  on 

ElttoQ  Avenue,  ^aXotx  wsa  the  direction     eua  wanted  to  be  going  ^fter 

e©Bttpl€?tlng  hia  turn,      ;  bout  n  toiock  behind  the  street  oa»  there  wa« 

i^ne  traffio*     The  street  onr  pulled  up  and  stopped  and  he  proceeded 

in  front  of  the  street  our  finiehing  hia  "V"   turn*   FTo«  hiss  evidence 

it  appears  th^t  the  atreet  oar  was  fifteen  or  twsnty  feet  eouth  of  hia 

when  it  stopped,  and  th^t  he  then  proceeded  Aorose  the  traolce;  thnt 

he  did  not  eee  the  sand  truok  until  he  mside  the  turn,  when  he  eav  it 

ftlongeide  the  street  o^r  ai^l  stoout  fifteen  feet  from  hie  truck.     It 

itppeftre  further  from  hie  evidence  th^t  his  truck  and  trailer  ?5er« 

about  twenty-six  or  twenty-seven  feet  long  and  mt  the  tiaie  of  tho 

accident  he  was  fa.clng  north  tmt  net  due  north  because  he  h%dl  not 

eompieted  the   full  swing,  but  that  the  front  end  of  his  tractor  ^^fiB 

about   fifteen  or  twenty  feet  away  fre^j  the  street  o«r  at  th?s.t  tiae; 

and  further,  th»t  the  sand  truck  was  traveling  at  twenty-five  or  thirty 

niles  en  hour  »ind  collided  irith  defendsnt^s  truck,  etriking  the  right 

corner  of  the  cab  on  the  opposite  side  froa  where  he  ^as  sitting  and 

behind  hits. 

It  appears  froa  the  ero«t-eir«iMnetion  of  this  witnese  thnt 

he  did  not  see  the  sand  truck  because  it  must  hRve  been  alongside  the 

street  car,  8s«J  that   sshen  he  saw  the  sand  tru,ok  it  was  then  t^^enty  or 

thirty   feet  down  the  atreet  and  going  about  tw««nty-five  alias  nn  hour 

end  w«9  in  the  space   fc>etween  the  street  &^t  and  the  east  curb  of 

£l8ton  Avenue;   that  the  first  tiise  he  looked  @fter  he  started  j^oross 

the  cnr  tr^ioks  nnfs  when  he  got   in  fio  nt  of  the  etreet  oar  where  he 

could  see,  aad  thot  his  «*ieel8  were  then  sbout  sir   feet    from  the  e^st 

curb  and  he  was  aaiking  a  turn  going  north,  n.tvA  th>it  he   v"^^  on  an  «ngle 

of  practically  forty- five  degrees. 

The  evidence  of  plElntlff's  driver  is  th'^^t  on  the  dsy  in 

question  he  was  hauling  n-  Xon6  of  between  seventeen  and  eighteen  tons 

•f  lake   snft^  in  a  1937  liodel  Autocar  truck,  »nd  th«!t  he  wse  f^mlllftr 

with  Slston  -venue  nenr  the  8600  block  »nd  thnt  there  are  no  Interseotlag 
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streats   into  iiiston  Avenue  between  FuXIerton  Avenue  on  the  south  and 
ItOgan  iJouXevard  on  the  north*     He  desorilMd  the  rAilroad  track  ehloh 
crossed  Ileton  Avenue   ^t  ^tbout  the  3680  blocks     ^here  this  ooXllsion 
©oourred*     Hfi   further  testified  th^t  th«\t  dsy  wsis  a  nloe,   diry, 
dtunshlny   »nd  irara  day«  and  said  that  he  vnm  driving  north?»est  !!tlong  the 
eurb  on  Alston  Avenue  because  there  ^rere  no  cuts  parked  there;   that 
his  truck  vT^a  well  equipped  with  six  i^eel  j^ir  brakee  snd  with  n 
governor  set  at  t^renty-nine  miles  an  houxj   th  ^t  he  wa«  driving  about 
fij^teen  ailee  an  hour  before  he  renehed  the  plmoe  srhere  the  sooldent 
n«ippeiied«  that  he  emw  nobody  smiting  to  get  on  or  off  the  street  eer 
and  elo't^ed  down  his  truck  but   st'^rted  up  <ftgsln  »nd  passed  alongeide 
the  street  oar  without  stopping*   slthou^  he  knew  of  the  r^llrond 
crossing  ^nd  that  the  street  oer  was  slowing  up  for  r  stop,  thst  he 
kept  watching  to  see  If  anybody  wns  getting  off  the  street  oar  and 
he  did  not  see  defendant's  truok  until  the  street  esr  hsd  stopped,     it 
aiso  appears  froa  his   testiiaony  thnt  he     aa  psssing  by  the  street  oar 
when  it  ^?>B  atsoJing  still,  th^t  he  just  flowed  down  ♦^nd  ooested  along 
%nd  th^ist  he  could  stop  in  eight   feet  on  a  dry  pavement  with  th- 1  truck 
oisrrylng  eighteen  tons  of  sand;   and  i^leo,   that  the  street  o«r  stopped 
«bout  twenty  five  feet  bsok  from  the  railroad  tracks,   thjst  it  slowed 
down  first  and  «fter  the  coal  truck  cut  his  off  the  aotormnn  slsde  &  dead 
«top  and  th^t  he  ^»»a  then  five  or  six  feet   from  the  railroad  tracks* 

Plaintiff's  driver  further  testified  thst  he  did  net  see 
siEqrthing  GOffilng  and  that  all  he  whs  ws^tching  w%8  to  see   if  anybody 
got  off  the  street  oar*  th»t  he  did  not  look  nt  the  other  side,  snd 
further  that  he   *na  half  a  length  of  the  street  oar   froas  the  coal 
truck  when  he  saw  it   the  first  tlae*     He   further  testified  thmt  he  did 
not  kxjow  where  the  ooal  truck  eaiw  froa;   It  esa^   from  the  left  and 
out  off  the  street  oar  in  fxont  and  stopped  in  front  of  plaintiff's 
truck;  thnt  he  oaae  from  behind  the  street  oar  from  the  left  side  of 
laslntiff's  driver;  th?it  he     r-tohed  the  ooal   truok  from  the  time  he 
flret  saw  it  until  the  accident  happened;   s^nd  th^t  he  ^rta  gix  or  seven 
feet   froa  the  oofOL  truok  when  he   first  8«»w  it. 
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There  Is  evidence  in  the  record  on  the  part  of  the  street 
G'iT  aiotormsn,  »i  witness,   th-^t  he  witnesaed  this  aeoident;   th'^t  he  was 
|uat  ataKing  a  stop  -  -  to  stop  twenty-five   feet  froa  the   riilroad  oroee- 
lag  at  nbout  P0OO  £iaton  Av«nue,    when  jr»i  smv  def«»^r,nt»a  truok;   th-^t 
it  r^^s  then  on  the  vramt  side  of  Eleton  ivenue   facing  south  in  the 
opposite  diripotion  fro»  the  line  of  travel  ©f  the  street  cir;  th«t 
defei^ant*8  truok  then  stnrted  up  and  ajsde  b  left  ^U*   turn  in  front  of 
the  street  oar;  tli?)^t   it  was  about  three  feet   froia  the  str^^et  car  when 
it  passed  in  front  and  that  the  witness  continued  to  vatofa  it  to  the 
point  where  the  impAOt  occurred;   th^it  S«  ?M>uld  say  it  ^n«  about    five 
feet  from  the  east  curb  of  £l8ton  Avenue  at  the  time  of  the  iatjact; 
that  the  left  front  corner  of  the  send  truck  hit  the  right  re«r  corner 
of  the  cab  of  the  co«»l  truck;   th^it  the  coal  truck  -»8  »  tr'jctor  and 
trailer  unit,  and  th^t  they  wer*  about   five  fset   from  the  east  curb 
line  of  Alston  Avenue  at  the  moment  of  impACt;   th'jt  the  trucks  did  not 
travel  over  two  or  three  feet  ?»fter  the  collision.     It   further  appe'=irs 
th  t,  on  cross  exaaiin'»tlon,  the  street  onr  motoraan  testified  further 
th't  after  the  accident  the  •mnd  truck  *as  about  five  or   six  feet  north 
of  the  railroad  tr»ok  and  that  the  trailer  of  defendant's  truck  tras 
ol^-'iT  of  the  track  by  about  five  or  ^ix  feet  nnd  was  still  on  a  little 
slant;  that  the  witness  stopped  twenty-five  to  thirty   feet  south  of  the 
rsilroad  tr-^oka;   th«*t  defeadwat^a  driver  otjntinued  on  tsith  his  turn  in 
front  of  the  street  c«r  and  h»d  plenty  of  time  to  get  across;   th«>t 
after  the  truck  hsid  coapletely  desired  the  street  oar  track  and     s.s 
fsiolng  alffiost  directly  north  thnt   it   was  then  about  twenty  or  twenty- 
five   feet   fT<«i  the  witness;   that  the  coal  truck  »a3  nbout  twenty-five 
or  thirty  feet  in  lenisth  and  nt  the  tiiae    of  the  accident  the  rear  end 
of  the  coal  truck  %'n.m  i^bout  twenty  feet  north  and  ■wna  still  in  «  turn; 
th^t  there  ^emte  no  pasKiCngers  getting  on  or  off  the  street  o^r  at  that 
point  and  thst  it  w«s  "bout  twenty  feet  frofls  the  street  osr  tracks  to 

the  curb* 

There  was  %lso  s  wi-tness,    for  the  plaintiff,   who  w«s  r 

chauffeur  for  the  Chicago  Evening  American,   who  testified  that  he  w"%s 

going  southeast  on  Slston  Aveime  ^nd  saur  the  vehicles  thit  n?m^ 
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together  I,   that  the  o&nl  tniok  amde  n  left  turn  In  front  of  the  street 
oar  and  axoamM  the  north^pest  bound  traoJt  still  In  th«t  dlreetlon, 
»Pfr»icl«at®ly  north*   «nd  th«t  it  awde  no  »top  fTO«  th«  tlsi«  it  c«>.«e  out 
of  the  ooal  yard,  that   it  did  not  sippe-r  to  hart  ohnnged  itn  direction 
at  any  tiae  before  th«  acoident;    also  th«t  the  ©oftl  truck  »«>.9  traveling 
Al»out  t^relve  to  fifteen  wiles  an  hour;   that  the  nfltness  saw  th»  street 
ear  l&ofore  the  aoeidant  ooourrod  und  it  e&aHS  to  a  stop  nt  the  railroad 
traolL0»  whioh  lill  the  o-'jW  do  fit  th»t  |5®int;   that  th«  street  oar 
stftrted  up  and  went  about  on®  to  three  f«et  and  then  stopped  suddenly 
•ad  allowed  thla  coal  truck,  to  pass  over  in  front  of  it,  and  thast  it 
WAS  fro®  one  to  three  feet  in  front  of  the  street  o?5r  ?»h«n  it  p»sa«d« 
Plaintiff  fil«d  8  BiotloB  praying  th?it  an  order  ai^t  b« 
«nter«d  by  this  eourt  dlaaissting  this  app*';*!,  which  after  oonsiderstion, 
this  oouTt  re«erved  to  a  hearing.     th«  defend«^nt,   it  is  suggested  by 
the  plaintiff,   filed  its  notice  of  appeal  in  the  office  of  the  Olerk 
of  the  tfunioip^l  Sourt  of  OhiOftgo  on  the  9th  'l«?.y  of  M.«t,reh,  1940,   nM 
did  not  file  R  praeolpe  for  a  trial  oourt  reoord  or  serve  notloe  ©f 
the   filing  of  said  praeelpe  within  ID  d^ya  sa  provided  for  und^^r  Rule  1 
©f  the  Rules  of  the  Appellate  Oourt,  flr«?t  District  of  Iliinois,  but 
th^t  defendant,  on  Mwroh  3?th,   1940,  ei^teen  S^?y®  sifter  the  filing  of 
the  notice  of  api>e®l,   filed  its   prseolpe  for  a  trial  oourt  reeord 
together  with  notloe  of  filing  of  8»ld  pTaeoi*»e  in  the  offlee  of  the 
Olerk  of  the  Hunioipal  Court*     The  defendant  further  urge*  in  support 
of  its  aiotion  to  dlsalsa  that  the   final  order  in  the  iiiunieipal  Oourt 
of  Ohloago  was  the  overruling  of  defendant's  jiotion  for  ^  new  trial  and 
th«^t  aald  order  r?*9  entered  on  February  33,  1940;   ^ad  th»t  the  ^uniclpsl 
Oourt  of  Ohleago  »»pproved  the  appeal  l3©nd  of  the  defendant  on  M%roh  ?,8, 
1940,  this  bond  havlag  been  filed  in  the  office  ©f  the  Olerk  of  the 
ttunicipftl  Gourt  of  Ohleago  on  mrtSk  33,  1940^.  but  not   filed  in  open  court] 
that  on  Muroh  38,  1940,  the  Judge  of  the  Municipal  Oourt  eat«red  an 
order  «pp3^vlag  the  nppenl  bond,'  nuac  i^ro  tunc  ss  of  March  3S,  1940; 
s«id  order  of  nunc  '.pro  tunc  not   bein^t/  bftsed  upon  any  meaorindua  made 
by  the  oourt  so  as  to  j^ralt   tfle   proper  entry  of  suoh  orier.     The 
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<lu«stion{i  tbat  hs-v«r  toe«n  oftli^d  to  our  attention  In  support  of  thl« 

motion  hnv«  been  passed  on  by  this  ©ourt  In  the  oa««  of  Harris  v« 

3Qvereit£n  Gaaip  of  v^ood-^ftn.  Ino.^  ete. .  30??  Ill*  App,   310,  where  thle 

court  s«ldj 

^Xt  sliouXd  be  obaenred  by  thl«  Court  in  this  eonneotlon 
that  th^re  iss  no  provision  of  the  Fr aetloe  mt,  or  of  the  rules  of 
court,  which  specif ionlly  directs  the  tllaaissal  of  an  appeal  if 
the  praecipe   for  record  la  not  filed  within  the  10  day  period 

referred  to  In  the  rule  wibeve  reelted.     It   should  also  be  under- 
stood that   the  filing  of  notloe  of  appeni  is  the  only  Juriadiotional 
ste|>  reouirtd  hy  the  Civil  Practice  Aot   (162  i:.   Obio  .ny^g^t  ijotel 
Oorp>  V.  Lindheiaier.  368  Hi,   294)  *   *  *•        -Hhlle  ndh^r^nm  to  the 
rule  goT®rning  the  tiaie   for  th«  filing  of  the  praecipe  is  -mairable 
and  aliould  In  all  cases  be  pursued  by  sppeilants,  unless  It  o%n 
be  ahown  on  appe?)!  thnt  an  appelie*  Is  actually  prejudiced  throui^ 
the   fnliure  to  file  such  praecipe   for  record  in  »pt  tlae,   this 
court  feels  that  appeals  should  not   oe  dismissed  upon  that  ground 
alone*  ** 

How,  ms  to  plaintiff's  second  point,  that  the  appe?il  bond, 
although  filed  la  apt  tiae,  ^^s  ftoproved  after  the  expirstion  of  30 
days  froffl  the  date  of  the  entry  of  the  final  order,   it  Is  »,ls©  an»i<F©red 
by  the  Supreme  court   In  the  case  of  M?,  E%8t  Ohio  Qtreet  Hotel  Oorxiorj^- 
tJ^oR  y*  iln<^©iaer.   368  ill*  294,  ^ere  the  court  specifically  held  tbat 
the  filing:  of  the  notice  of  appeal  is  the  only  jurisdictional  step 
required  by  the  ^Ivil  Practice  Act,     It  does  not  appear  froas  anything  la 
the  record  th»t  plaintiff  suffered  any  injury  due  t©  the  late  filing  of 
the  prsecipe,  nor  is  niqr  coaplslnt  ei^de  «is  to  the  sufficiency  of  the  bond 
or  any  reason  why  the  court  would  not  have  approved  the  bond  ^t  the  tiae 
Q»f  its  filing,     Froa  the  su^estions  by  the  defet^itnt,   it  nppemrs  that 
the  bond  itself  bears  the  file  aark  of  the  aierk  of  the  Municip*!  Court 
and  Is  sufficient  aeaiorsindum  to  permit  the  proper  entry  of  e  nunc  pro  tunc 
order  n-B  of  the  d%t«  of  filing,     So  thmt*  fros  the  cases  th)°t  we  hsTe 
cited,  this  Court  would  not  be  justified  in  dismissing  the  apfpeal  on 
the  grounds  urged. 

It  is  the  oontentldn  of  the  defeadmnt  tht t,   ticking  all 

the  testimony  in  the  light  most   fevorsstel©  to  the  plulntiff ,   it  Is  obvious 
thst  this  socident  ms  c«»used,  or  at  lesst  contributed  to»  by  the 
negligence  of  the  driver  of  plaintiff's  truck;   th«»t  the  minds  of  sU 
remsonftble  men  must  agree  that  there  wns  s  total  luck  of  proof  that  pl'^in- 
tlff  w%a  in  the  exercise  of  due  csre  for  Its  own  property,  but  that,  on 
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tlitt  eontrary*  plaintiff *ii  drirer  wns  In  «  p«riIoua  position  without 

a  clear  view  »nd  traveling  n%  a  high  speed  with  a  heavy  load* 

As  we  have  indicated,  the  contention  of  the  defendiint   i« 
tll«st   taking  all  of  the  ewldenee  »09t   fsvor%bie  to  the  pl«iatiff,   it   Is 
not  sufficient  to  justify  the  entry  of  the  judgoient  by  the  eourt  on 
the  verdiot  of  the  jury.     However «  when  we  ooaie  to  consider  the  fmets 
that  ftppear  in  this  record,   it   is  apparent  that  the  questions  involved 
were  proper  for  a  jury  to  consider*     The  question  here  is  upon  the 
negllgenee  of  the  i&dlvldual<i  involved  in  this  litig^^tlon  ^nd  ts  to 
whether  the  plaintiff  was  in  the  exercise  of  due  oare  and  osution  for 
the  property  th?^t  wna  dsmaged^     The  defendant  cites  the  osse  of  Kerch nef 
▼•   "^yjs*   183  111.   App.  600,  upon  the  Question  thj't   plaintiff's  driver 
felled  to  oompiy  with  the  provision  of  the  statute,  %ad   it  A'-a,  there- 
fore,  neoes^^ry  under  all  the  oircumatano^s  that  are  Involved  in  this 
litigation*  »»d  ^ns  his  duty,  to  h^ve  his  aj^chine  under  control  «nd  if 
necessary,  to  avoid  .%ocldent  mnd  injury  to  oth^-ra,  to  stop  it  sitogftther* 
well,   that   is  one  of  the  nuestions  th  t  were  passed  upon  by  the   jury, 
Shile  it   is  true  thnt  it  is  the  duty  of  t  driver  to  comply  with  the 
provisions  of  the  statute  entitled  "Motor  Vehiclea".  Oh.   35-1/3,  Art» 
11,   111.   Rev.   3t.   1939,   such  as  we  have  before  us,  never-the-less,  under 
the  oircumst'».nces  and  fftcts  thcit  appe-^r  fijom  the  eviienoe,  we  «re  of 
the  ooinion  th?it  that   wss  also  a   fact   for  n   jury  to  pass  upon.     Of 
course,   it  w«a  the  duty  of  the  plaintiff's  Irivei"  to  use  due  o*ire  and 
caution  in  the  operation  of  the  sand  truck*     Mow  then,   the  question 
«hether  he  oiaintained  an  outlook  ie  also  one   for  a  jury  as  well  as  it 
wag  for  the   jury  to  pasa  upon  the  question  as  to  Jriaether  the  defendant, 
in  iaakiiag  «   so-called  "U"   turn  in  front  of  the  street  c«r  lAiile  plsin- 
tlff  was  approaching  the  street  oar,   kept  a  proper  outlook.       e  cnn  not 
see  froffl  the  f^cts  and  olreumstanoes  as  we  h«ve  them  in  this  record  that 
the   plaintiff  waa  guilty  of  contributory  negligence  ae  a  matter  of  l***, 
but   feel  thst   the  driver  of  the   cosl  truck  and  trailer  in  making  th't 
turn  in  front  of  the  approaching  street  oar  was  ft  question  the  jury  htd 
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to  pass  upon  as  to  whether  h«  wnn  osjreful  and  tispt  •  lookout  when  he   aad« 
th«  turn  in  the  manner  Indio^ted*     wt  «rs  satisfied  th>».t   the  jury  under 
the  oireuaatances  «r»s   justified  in  finding  for  the  plaintiff* 

The  only   other  question  sre  have  before  us   is  whether  the 
court  should  have  instruoted  the  jtary  with  referenoe  to  the  statute  in 
reg'^rd  to   stopping  behind  street   oars*      Defendant  oontenls  thnt  one  of 
the  instructions  nhich  w^s  refused  tells  the   jury   in  the  language  of 
the  statute  thnt  a  vehicle  overt ?iking  «  street  e»r  stopped  or  ftbout  to 
stop  to  reoeive  or  disohargt  i»8senger8«   sh^ll  stop  "^t  lenst  ten  feet 
to  the  rear  of  the  nearest  running  hosrd  ©r  door  of  such  street  oar, 
ai^  thereupon  reaisin  standing  until  ail  passengers  have  boarded  or 
slighted  and  reaohed  a  plaee  of  safety,  eicQ^pt  in  c&se  a  safety  sons 
has  been  estAbliahed  ^oa  it  m&y  proceed  piist  such  e<^r  n%  a,  speed  not 
greater  than  is  reasonable  or  proper  «knd  with  due  oaution  for  the 
safety   of  pedestrians*     However,    it  does  tmt  appear  froa  the  evidence 
th^t  there  ipsso  aagr  paesengers  on  the  street  ^bout  to  boArd  the  car, 
nor  that  nay  passengers  alighted  or  were  discharged  froa  the  street  esr; 
tind  then,   it  is  necessary  to  consider  th^t   the     street  oar  wss  not 
at  a  street   ixJtertection  biit  was  approaching  ??  railroad  crossing.      It 
does  appear,  however,    frosi  the  evidence  thnt   the  sand  truck  ^ns  pro- 
ooeding  in  a  manner  so  thnt  the  driver  h«id  control  if  snyone  atteotpted 
to  get  on  or  off  the  street  onr, 

»e  do  not  believe  thnt  thsre  was  luay  error  in  the  court's 
refusing  to  give  this  instruction  on  the  question  of  the  ope7<;tion  of 
a  truck  approaching  e  street  c^r.     It  does  not  seoa  that  the  failure 
to  give  this  instruction  was  such  error  th?;t  would  justify  this  court 
in  reversing  the  judgment* 

Having  considered  the  o^hb,  we  believe  th»t  there   is  no 
error  in  the  reoord  th»*t  would  justify  reversing  the  judgiMnt;   there- 
fore^  the  judgment  is  affirmed* 

jyoaMlHT    AFFIRKEO* 
BUmE   AKD   DESIS  I,    SUI-UVAJI,    JJ.    OOSCUK* 
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MR.  FRESiomo  justici:  m-mi  mtutmQ  thi  opiwom  or  tm  cjout^. 

TlM  plaintiff  app«ftXs  fren  ft  d«e;te  dei^ing  toia  oofflplaint 
as  tlleged  ttant  an  injunotion  issu*.     fhe  defendant  in  this  netion  filad 
hia  Aauai9«r   to  tbe  eonplnint  And  filed  his  oounterolaia  in  which  h« 
alleged  the  existence  of  n  partnership  to  own  and  opert^te  an  vnde^rtfikiag 
husinese  between  the  plaintiff  &nd  the  defendnnt,  and  prnyed  for  a 
aK>ney  judgment,  the  dissolution  of  the  partnership,  nn  Dcoounting,  an 
injunction  and  other  relief*     The  osuse  w«s  placed  nt  issue  and  cnaie  on 
for  trial  before  the  Jhanoellor  without  *  jury,     Evidence  w?%8  heard  in 
open  Court  and  a  decree  was  ent^^red  in  which  the  Court   found  that  there 
existed  a  pnrtnerehip  ^greeaent  bet^^en  the  plaintiff  n.n6  the  defendant 
in  the  undert'sking  business  known  as  3arbour  &   Oustin,   loO'?ted  at   4141 
Oottage   Qrowe  Avenue,   Qhicn^,   Illinois;   th  t  the  'ilie.vrBtions  of  the 
counterelaia  were  substantially  true  s.nd  th«t   the  defendant  a.nd  cm.>ntffr- 
pleintiff,   Oscar  Cnyder,   is  entitled  to  the  relief  prayed  for  in  8«.id 
counterclaim.      The  decree  then  fixed  ».  flaoney   judgment  Against  the 
plaintiff,   dissolved  s  tempornry   injunction,   appointed  n  r*>eciver  '»nd 
referred  the  cause  to  a  Itnster  in  Oh^neery  to  take  an  aooounting  of  the 
said  partnership  business, 

there  is  no  point  raised  ^s  to  the  pleadings  filed  by  t)ie 
parties  in  this  case,   and  it  was  upon  the  pleadings   filed  ^^nd  the  evidene 
heard  thrit  the  decree  was  entered* 

The  plaintiff's  theory  is  th«t  no  valid  pirtnership  agreemen 
existed  bet'?een  the  parties   for  the  reason  th«t  the  defendant  Snyder  did 
not  posaessi  a  license  as  a  funeral  director  »nd  could  not  execute  a 
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vaXld  agreement  to  carry  oa  or  oonduot  «  p»rtni?r«hlp  In  the  undertaking 
buainesa;   n,nd  further^  It  lit  suggested,  th«?t   If  «iny  attempt  wss  Bade  to 
exeoute  a  partnership  SLgreesent*   such  an  agreeweot  is  invalid  and  the 
Ctourt  sbouXd  not  «?nforee  tfoe  ^rmem 

the  defendant  oontende  on  vbe  other  hand  th-\t  there  is  « 
▼9lid  partnerahip  s^reesent  and,   th»t   the  court  acted  property  In  finding 
eueh  to  be  the  oase  and  in  granting  relief  for  ite  enforoement* 

Fn>a  the   f»ota«   it  a.ppemr«  th^'t  on  the  ^3nd  day  of  August* 
1939,   the  plaintiff  and  defendant  entered  late  »  purported  agreeaent. 
In  this  agreement,   it  is  recited  th^H  whereae  the  plaintiff  Thatcher  hmd 
en  Aupiat  II,  1939,   purchased  from  one  Fred  Drew  the  l«tt«r»«  Interest 
in  the  undertaking  busiBOiss  conducted  under  the  Tm.m  of  Barbour  B.  Qugtinj 
located  at  4141  Oottage  Grove  Avenue,  Ohiemi^,   Illinoie;    (the  s»id 
bueinese  prior  to  s^^id  Mguet  llth,  having  h(sen  owned  Jointly  by  the 
said  Thatcher  and  the  said  l^ed  Drew)  and  the  purohaee  price  of  said 
interest  of  arew  wae   fl,500j   nnd  the  said  purchase  by  the  party  ©f  the 
first  part  of  the  interest  of  the  said  Fred  ^ew  in  the  aforesaid  under- 
taking business  w«»  wade  by  the  plaintiff  on  behalf  of  the  defeolant, 
Snyder;   th^t  the  defendant  Siqrder  had  paid  the  sum  of   ;I750,00  cash  to 
the  plnintiff,  Th'^thher;   «nd  it  ir^s  the  intention  of  both  parties  to 
c*»rry  on  the  undertaking  business  mid  for  th«it  purpose  to   fona  a  partner- 
ship;  it  ?ms,  therefore,  agreed  by  and  between  the  plaintiff  and 
defendant  that  the  aaid  purchase  by  the  plaintiff,  of  the  said  interest 
•f  said  Drew,  was  made  for  and  oa  behalf  of  the  defendant,  Snyder,   and 
thst  the  ©«ah  aaM»unt  of  t750,00  was  ndvnm^6  by  Sugrder,     The  contract 
further  provided  that 

"both  pnrties  will  beeone  equal  owners  of  aaid  business  and  to  evidence 

said  partnership  will  enter  into  a  partnership  agreeBMint   respecting 
said  businpas."; 

and  further  that  the  second  party  (meaning  the  defendant)   agrees  th«t 
his  int«?re9t   in  one-half  of  the  buainests  is  subject  to  the  prior  lien 
of  Thatcher  for  the  su«  of     750,   lent  to  defendant,   Snyder,  by  Thatcher, 
and  Snyder  ag;rced  to  execute  a  note  to  Thatcher  for  the    ?^i(i  br^lsnee 
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of  ?750.on  (lu«  on«  jre»T  «ift«»r  if*te. 

IToa  the  6-vic1«nce  it   '<ppe^rs  th?»t  the  ijfu9ln«»3  wno  omrrltd 
en  t>y  pii^iatiff,  altheu^  lifxfditT  eluias  tti'^t  be  lotualljr  washed  bodies 
and  acted  ns  «  funernl  director  s^nd  undeirtnker*     3t?*t««ents  were 
rendered  to  Snyder  toy  Thntcher,     Mo  further  or  other  pftrtnership  agree- 
flttnt  ^vas  ever  entered  into  between  tlie  part  lea  nor  irns  the  rea^^ining 
t7S0«00  paid  to  plaintiff  by  defendant.     Plaintiff  posseesed  «  oertlfi- 
o«!te  of  regi8tr«tlon  ae  n.  ^^ml  dlreotor  nnd  eabaltier  and  vr»s  qualified 
as  en  undertal^er.     It  ie  adaltted  that  3nfd»T  was  and  had  been  In  the 
livery  buaineas  for  thirty  ye^^rs,  has  never  poaaeesed  ^t  any  tiiM  n 
oertlfiOf^te  of  registration  ««  ?«   funeral  director  or  undertaker  at  any 
tins,  and  ¥ViB  nemir  at  any  tine  engaged  in  the  undert»lcing  bueiness* 

Of  the   $750,00  which  the  defendant  plaoed  with  the   plain* 
tiff  ^8  a  part  p^aent  for  a  h»lf  interest  in  the  iniainese  he  hne 
received  substantially  1705.00  fro«  the  Utsineas  as  profits  and  the 
plaintiff  tendered  the  reaalniBg  145  or  150  to  defendant,  whloh  defenciant 
refused.     Plaintiff  elaisui  th^t  the  defendant  hsd  net  and  eould  not 
Qualify  as  a  funersil  direotor  and  undert^^ker,  and  he  therefore  declined 
and  refused  the  defendant  any  right  to  pi^trtiol^Hste  in  the  earrying  on  of 
the  business,   as  well  as  sharing  the  profits  of  said  business.     The   f^ets 
sre  eXso  th>t  the  depository   is^nk  deellned  and  refused  to  pay  oheeks 
signed  ^  plaintiff,    and  th^^t   plaintiff  filed  his  oomolalnt   in  the  lever 
eourt  prayir:^  for  an  injunotion  restritining  Snyder  fro»  int  erf  erring  in 
the  operation  of  the  ?i^id  business  and  restraining  the  benk  fr©«  r<»f using 
to  pay  oheoka  issued  by  hin«     Thereupon,  a  temporary  injunotion  was 
ordered  as  prayed  for  la  the  oo«plaint.     An  amended  ooaplaint  was  filed 
alleging  that  the  defeidant  had  no  eertiflsate  of  registration  as  an 
undertaker  nad  wna  therafore  prohibited  by  statute  froa  doing  suoh  businesi 
and  th-t  hie  partieipatlng  in  the   snae  nould  jeop»rdire   plaintiff's 
engagement  in  said  business  »lthiKig^  plaintiff  was  legslly  ounllfled, 
the  aaended  eoapiaint  praying  for  substantially  the  nnm^  relief  as  was 
prayed  for  in  the  origins!  eoaplnint.     The  defez^ant  pr*iyed  for  afflraatlv« 
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reXitf  in  Ms  count erolei la,  whiob  n.ll«g«i  tilt  existence  of  »  partnership, 
ftoong  other  things,  wad  prayed  for  an  a^oountlng,   the  app©lnt««Bt  of 
ft  receiver  and  other  relief. 

It  apt5e«»T8  fro«  the  oontentlone  of  the  parties  th'it  the 
o^use  »aa  ^ard  before  the  court  without  r  ;J«ry,  sad  thr»t  proof  wse 
offered  ftod  introduced  on  both  sides.     There  w.^s  soise  oonfllot  In  the 
erldestee*  but  it  la  conceded  by  both  p«rtle»  th«t  plaintiff's  fcxhiblt  1, 
the  Gontr^.ot  In  question,  was  executed  by  both  psrtlee  and  thnt  ao  other 
Agreea»nt  was  executed  between  the  parties.     As  before  Indicated,  the 
oourt  entered  »j  deeree  finding,   a^>ng  other  things,  that  a  partnership 
existed  between  the  plaintiff  and  defendant.   In  the  undertaking  business, 
Icnoira  as  Barbour  »nd  Oustln*  located  »t  4141  Oottage  Grove  Avenue, 
Ohlo^go,   XlllnolB;   th«»t  the  allegations  of  the  oouaterelala  filed  by 
the  defendant  were  »ubet».ntlmlly  true,  and  th-^t  he  Is  entitled  to  the 
relief  prayed  for;  that  the  |sartle»  beoaiiie  fartaers  In  said  buslneaa  on 
the  32nd  day  of  August,  1939,   on  iHblch  d®tte  a  written  atgreeiaent  -  -  as 
set  forth  in  the  prooeedlngs  -  -  was  entered  into;  th- 1  by  the  %e.rm  of 
such  agreement  the  parties  were  to  ito:»re  eoually  from  the  profits  giccru- 
Ing  f«>«  the  operation  of  sftld  business;   snd  th  t  It  Is  for  the  Interest 
of  both  parties  th»t    the  partnership  'be  dissolved  ind  an  accounting  had. 

The  deeree  th-t  was  ente?«'d  by  the  court  then  orders  that 
the  teaporiry  Injunction  theretofos-e  cattred,  restr^slnlng  ^nd  enjoining 
the  defendant  from  entering  the  pl»ce  of  business  «.ad  restraining  the 
Orexel  State  Bank  froa  refusing  to  pay  out  or  honor  sny  eheelcs  Issued 
by  s%ld  plalatlff,  be  dissolved,  viomted  ?»n4  wet  ^.slde.     The  onuse  w-ss 
then  referred  to  ft  Master  In  Chancery  to  take  sn  RO<$ountlng  of  the 
isartnershlp  dealings  between  plaintiff  and  defendant.     The  parties  were 
ordered  to  produoe  before  the  Master  all  oheoks,  pa|>ers  and  writings  In 
their  ©usto^  or  under  their  control  relatinf  to  the  undertaking  business 
known  mad  operating  under  the  n^iae  of  Barbour  &  Qustln;   iald  parties  to 
be  exfialned  upon  oath  and  Interrogatories  'ss  the  Master  should  direct. 
The  dooree  goes  on  further  to  dlreot  th  t  wh«t  is  found  to  be  due   fro« 
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either  p^rty  on  the   b'llanoe  of  said  account  be  pi»id  by  euoh  patrty  to 
the  other,  within  twenty  dwya  after  the  report  of  the  Master  shall  hnvo 
been  approved  and  oonfiraed  by  the  oourt;   n-nA  th^>t  in  the  event  any  sua 
found  due  to  any  party  ehsll  not  be  paid  within  twenty  lays  that  the 
3»id  partnership  busineasa  together  with  ail  of  its  as!»ete   including 
the  BAOtt  mnd  gjood  will,  ahall  be  «old  binder  the  order  and  direction  of 
the  Court  to  the  highest  and  beet  bidder*     The  deoree   further  appointa 
m  receiver  to  receive   the  out«tf?nding  debts  and  effeote  of  the  partner- 
ship, and  the  plaintiff  ordered  to  deliver  to  the  receiver  all  books 
of  aooounts,  eeouritles,  evidences  of  indebtedness,  effeets  and  assets 
belonging  to  said  business* 

The  oourt  in  the  decree  further  entered  m  aoney  judgaent  in 
favor  of  defendant  as  djusages  ngainst  the  plaintiff,   because  of  the 
issuance  of  the  temporary  injunction,   ?ind  ordered  that  execution  is^ue 
therefor  n;,Hinst   plaintiff.     It   is   from  thlg  decree  thikt   the  plaintiff 
and  oounter-dsfeadaat  appeals,  ss  we  hstve  indicated  in  this  opinion. 

The  iMraetioe  of  funer'?!  directing  or  conducting,  or  of 

holding  out  oneself  as  conducting  or  engaged  in  funeral  directing,   is 

provided  for  under  ©ur  Public  Health  at'^tute.   111.   Rev.   Stats*   1339, 

0h*   ill-l/3»  Art.   1«   Lioenaing  of  fDngr-l   Oireetory^   aa  follows: 

"•T^tS  Ihraetice  of  Funeral  Directing;  Sec*  3.  Oonduoting 
©r  •Bgmgiag  In  or  representing  or  holding  out  oneself  as  ooi^Suoting  or 
engaged  in  any  one  or  aiy  combination  of  the  following  pr%ctlo«s,  eoa- 
stitutes  the  prsetice  of  funer^il  directing; 

(a)  The  liHislnesa  ^f  preparing,   otherwise  than  by  eab««lBlng,   for  the 
burial  or  disposal  and  directing  and  supervising  the  burial  or 
disposal  of  dead  huttan  bodies* 

(b)  The  business  of  providing  or  sslnt^ining  «  plaoe   for  prepsrlng 
for  the  disposition  of  dead  huaan  bodies  or  for  oaring  for  dead 
hunan  bodies  prior  to  their  disposition* 

(e)     Using  in  connection  with  his  tm^met  or  bwslnees,   the  word   •  funeral 
director,'    •undeTtj»ker,»    »«ortioltn,»    'funeral  hoaw,'    'funeral  parlor*, 
•funeral  ehspel,»   or  ?»ny  other  title  iapiying  that  he  is  engaged  in 
the  business  herein  described* *• 

* '' '♦  ^     tioenae   Required  to  -Prnetioe  Funeral   Directing* 
300*  3*      After  the  first  .1«y  of  January,   1936,   it   shftll  be  unlawful  for 
any  person  to  practice  or  to  attempt  to  proetlee   funer-^l  directing 
without  a  oertific?«te  of  regletr -tlon  ss  a  registered  funeral   lireotor, 
issued  by  the   Department.     Hot  shall  any  p«»T8on  pr«ctiee   funernl  direct- 
ing who  does  not  have  a  fixed  place  of  business  wt  establishaeat  devoted 
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to  the  efl.T«  and  ifHPeparattoa  for  burial  or  for  tTunsportsttlon  of  dead 
buffi%n  bodies^  or  who  !•  not  r«guiarl3r  employed  in  «uoh  ?*  place  of 
bualne^a  or  estx^bllshiaent*" 

*73»S     Heneyal-aegttoratictn-rrnotlce  tnr  Corporation. 
Partnership.  eto« 

:ec.  8,    ■   *   *  Ho  oorpor«tion,  partnership,   firm  or  ««aooi-^tlon  of 
Indiriduala,  h»  mioh,   shall  b«   issued  r  oertlfionte  of  reglstr^'tion 
99   «.  regl8t«r«d  funernl  direotor,   nor  3h%ll  ar^  coruor^tion,   pi^rtner- 
ahiPf   firm  or  Rsaooi'stlon  of  individuals,   or  any  indivldu**!  eonneoted 
therewith,  publicly  '?dvertis€  suoh  eorpor-'tion,   p^rtn^'rahip,   firm  or 
atsoolation  of  individuals  a«  being  regiatered  funerr^l  dire'itors  or 
«•  being  eagHfjed  in  the   praotloe  of  funer»l  dirpoting;    DTovided,  how- 
ever, thmfe  Ri^  person  of  good  moral  ch  traoter  sind  temperf^te  h^blte  who 
WAS  engaged  in  the  pr?*otioe  of  funeral  directing  on  July  1,  1335,  as 
an  owner,   aeaiber  or  employee  of  n  oorpor'^tlon,   p^irtnerahlp,  nssool^stloB 
or  firm,   or  nay  corpor."tion,   portnership,   firm  or  ASBOOl^tlon  so 
engaged,   shall   be  permittRd  to  continue  to  engage  in  the  pr«Gtlce  of 
funeral  directing  '^nd  to  publicly  advertlac   we  being  so  eng^^ged,   if 
the  s^id  o^n«r,  member  or  employee  shall  h^ve  compiled  with  all  other 
provisions  of  this    net," 

"73#10     Refi/iaaj^  ty-  Xg^\fe  or  ne  new- rju  a  pension  or    'evoo- tio^ 
of  Cartlfioatefii 

§eo*  ld«     The  Sep?irtment  aay  either  refuse  t©  Issue  or  may  refuse  to 
renew  or  may  suspend  or  aisty  revoke  any  certlflo»t«  of  registration  for 
say  one  or  say  combination  of  the   foilowmg  causes: 

(a)  The  obtaining  of  or  any  attempt  to  obt^iln  a  certificate  of 

registration  by  fraudulent  ml9represent«»tlon. 

(b)  Conviction  of  n  felony  ^s  shown  by  n  certified  oot?y  ©f  the 
record  of  the  court  of  conviction. 

(o)     Violation  of  the  laws  of  this  State  relating  to  the  burli^l  or 
disposal  of  de^^d  h\iman  bodies  or  of  the  rules  ^ni    regulations  of 
the  iJepsrtaient,  or  the  Department  of  iijblic  a«??.lth» 

(d)     Fox  conclusive  proof  that  the  funeral  director  has  directly 
or  Indirectly  paid  or  caused  to  be  pmld  any  sum  of  money  or  other 
valuable  oonsldemtlon  for  the   aecurlng  of  business  or  obtaining 
authority  to  llspo»e  of  ?iny  de^d  hum^n  body, 

(•)     ifebr  lacofflpetenoy  or  unstrustwortbineau  in  the  pr«<etlee  ©f 
funeral  directing* 

(f)     Upon  satisfactory  proof  th?*t  the  funersl  director  h»3  employed 
someone  not  legj^lly  registered  or  licensed  in  «iuy  position  or   for  *5ny 
work  for  whioh  a  certificate  of  registration  of  license   is  herein 
required." 

the  sn.m»  aet,  by  Its  teram,  provides  penalties  for  violations 
•f  ai^  of  Its  provisions,  and  from  this  section  which   is  paragraph  73«37, 
seo.  7,   it  is  provided   ts  follows} 

''73,37  Pen?altiea  for  Violet  ions 4 

See*  7»     Ilijoh  of  the   following  seta  is  n  misdemeanor  punlsh^blm  myiiin 
conviction  by  a  fine  of  not  less  th-^n  fifty  dollars    (v60,a,i)  nor  mietm 
than  two  hundred  doli«rs   (taoO.OO)  or  by  laorlaonnient  In  the  county 
Jf»ll  for  not  leas  th^n  ten  (10)  days  nor  more  than  three   (3)  months 
or  by  both  suoh  fine  and  Imprlsonitsent; 
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(ft)     Tbe   prifiotioe  of  tuQeral  direoting  or  of  ftabalaing  or  an  attaapt 
to  practice   funernl  diTCCting  or  em^alaing  without  a  oertiflcpte  of 
registration  as  a  regi«(tered  funeral  director  or  a  registered 
•abnloer  reapeotiveljr  •   *  *•" 

There  are  other  proviaions  in  the  not  whioh  provide  penalties   for 
other  dots^  euoh  as   (h)  aervioe  as  en  apprentice  under  %  registered 
eahalaer  or  an  attempt  to  serve  ns  an  apprentioe  under  a  registered 
Sttlmlaer  without  a  certifionte  of  registration  as  an  apprentice;    (o) 
the  obtaining  of  or  the  attempting  to  obtain  a  oertifioate  of  regis- 
tration,  or  touaiopss,   or  a.ny  other  thing  of  value  lay   fraudulent 
representations;    (d)  permitting  sny  pmrmn  in  one's  employ,  or  under 
one's  service  to  serve  as  a  funeral  dii^etor,  or  f^s  an  emhalmer,  or  »s 
an  apprentice  under  a  registered  embaloer  unless  th^t   person  has  a 
eertlflonte  of  registration  as  a  registered  funeral  direo^r,   or  as 
a  registered  embaloer,  or  as  a  registered  aparentioe,  as  the  oasc  may 
be;   and   (•}  the   failure  to  display  the  eertifioste  of  r<*gietr«tr^tlon 
as  required  in  section  f  of  Article  1  and  section  7  of  Article  2  of 

this  sct» 

The  defendant  and  oross-piaintiff,  Oso-'r    inyder,   *!t  the 

conclusion  of  his  brief,   contends  by  his  attorneys  th^t   there  was  a 
partnership  beti?een  plaintiff  and  defenlant,   and  submits  that  under 
the  ^luthorities  and  the  evidence  the  agrecttsnt  upon  ifhi<Ui  the  partner- 
ship is  predio«>ted  is  absolute  and  unconditioni<).l»     The   plaintiff 
swggeats  th.^t  Kikils  there  was  an  agreement  entered  into  between  the 
parties,   th«re   was  to  be  *»   further  partnership  agreement  entered  into 
idiioh  would  have  bean  final*     However,   from  an  examination  of  the 
evidence   in  this  reoord,  it   ia  apparent  that   plaintiff  and  defendant 
were  engaged  in  the  business  as   funeral  directors,   and  this  is  establiaheiS 
by  thb  plaintiff's  quotation  from  the  testimoxqr  of  the  defendant, 
whioh  is  as  follows; 

"Krom  /^ugiiSt  11th  to  the  present  time  1  only  helped  wasli 

the  bodies,   X  did  not  do  it  '^lone  -  -  kr,  Thatcher  w-sa  al^-^ys  there 

X  rubbed  the  body  with  a  sponge  -  -  took  off  the  clothes   '•nd  loter  on 
dressed  the  body  ?»nd   nut   it   in  the  esaket  and  moved  it   into  the 
ohaiMtl  -  -  I  did  this  sbout   twenty  tiiaes,  or  helped  twenty  timed, 
from  the   middle  of  August  until  the  middle  of  iebru.?iry  -  -  I   do  not 
know  Just  when  w^s  the  last  time  «  -  suppose   it  ^-^n  itfter  the  .-neeting 
in  Turner's  office** 
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And  the  evidcnoe  further  established  th^t  the  defendsnt  was  busily 
•ng«ged,  during  the  tiae  th'^t  he  was  in  Ixinlnesa  with  Mr«  Thatcher, 
in  preparing  bodiea   for  burial,     Thsre  is  no  question  th  t  he  was 
eag*>ged  in  oonduoting  "the  bviaineas  of  prepwrlng,  otherwise  tha.»  by 
ettb»laing,   for  the  burial  and  disposal  %nd  directing  and  superrising 
the  burial  or  disposal  of  dead  huau&n  bodies"    (the  quotation  b«ing 
frea  the  stat-ute  whioh  we  have  ineorper^^ted  in  this  opinion)* 

v^hen  we  ooiae  to  oonsider  the  provisions  of  this  psrtieu- 
lar  stfttute,  we  find  th«»t  the  buBineaa  ©oersted  by  th®  parties  «?«« 
one  "of  providing  or  m<4intsining  a  plaoe  for  prepnring  for  the  disposi- 
tion of  desd  husmn  bodies  or  for  O'^ring  for  de^d  hunan  bodies  prior 
to  their  disposition.^ 

It  iR»uld  seen  fmm  wh%t  we  hmwe  quoted  here,   th'^t  the 
defendant  Snyder  wr^s  a  jwrtner  and  %«  a  partner  received  tluring  the 
tiae  h«  was  so  eng^iged,   the  sua  of  STOS.OO,   as  a  pnrt  or   share  of  the 
profits  thnt  were  «sle  by  the  enterprise  thst  they  were  eag?i^ed  in. 
The  %aount  invested  in  oash  wws  f750«0O  and  it  seens  fr©«  the  briefs 
th^t  the  plaintiff  tendered  |4S«00,  **ich  would  have  s»*de  the  1750.00, 
whioh  was  invested  by  defendant   in  oash*     The  business  w«s  ooniucted 
by  the  parties  in  this  iitig*tion  and  fhatoher  was  %  regiatennd 
funeral  director^  but  Slider  was  not* 

ivs  we  look  nt  the  8itun>tion,   it  wmn  m  trmnsi^etion  tlist 
did  not  oowply  with  the  Fublio  Health  statute  irhioh  re  have  inoorporsted 
In  this  opinion,   whioh  statute  provides   for  tri«  licensing  of  funer^^l 
direotors.      Suoh  being  the  o^tse,   it  does  not   seesi  th^^t   the  court  W9s 
Justified  in  filling  *nd  entering  sj  deeree  for  the  defendant  and 
oross-plaintiff,  Osoar  Snyder,      The  trananction  w«ve  in  violation  of 
the  ke%  that  oontroled  the  operation  of  the   busiiMss  th^t  the  parties 
were  eng*»ged  in.     The  defendant  Si^der  relies  on  the   f»et  th'^t  the 
original  fira  th  t  ^^9   in  th«»  emb^lising  biislness  tinder  the  nsae  of 
Barbour  *  Oust  in  w^b  engf».ged  in  the  practice  of  funersl  directing  long 
prior  to  July  1,  1936,  and  th<it,  Th«%toher  hnving  been  engaged  in  '^tli^^t 
business  under  the  name  of  thst   fira,   when  the  agreeaatnt   wne  entered 
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Into  b«twe»n  the  plaintiff  Thatcher  and  4«f«nd«nt  ^xxf&tt  the  original 

businsas  w«a  aerely  continued.     The  defendnnt  contends  that  b«c»u8e 

©f  the  firm  under  ohioh  they  were  doing  bwainesa,   both  of  the  sen 

originally  with  Csrbour  *  Ouatin  having  long  elnee  died,  thpt  they  are 

eoatlnulng  the  business  and  that,   in  fmot,  he   (Snyder)  wft«  not  expeoted 

under  the  Statute  to  beooawB  «  licensed  undertj^ker.     ae  nre  unahle  to 

agree  with  this  view  for  the  renson  that  the   fornntion  of  a  partnership 

to  succeed  an  eld  long  est^bliehed  fira  engaged  in  the  praotioe  of 

funeral  directing  does  not  continue  th  t  fira,  and  tht»t  aiqr  person  who 

enters  into  an  agreeaient  with  b   former  partner  cannot  continue  in 

thi^t  businesa  unless  ooaplying  with  the  statute, in  question* 

As  we  h«ve  already  st*vted  in  this  opinion,  Snyder,  the 

defenfiiJint,  entered  into  this  Agreement  long  sft^r  the  partnership  hs^d 

been  dissolwed  by  the  death  of  the  partners.     Under  the  statute  th?*t 

we  have  before  us,   the  defendant   is  not  allewsd  t©  continue  to  practice 

as  a  funeral  director  unless  he  received  «  license  to  practice  such 

funeral  directing.     The  at?>tute  on  this  question,   being  Illinois  Heviaed 

Statutes,  1939,   Oh.   111-1/3,   aco»   73»8,   uses  this  langu^^ge; 

tt   m  •  -0  pyovidel,  however,   th  t  nny  j^sr^on  of  good  nwrRl  ch*r^oter  -^nd 
teatperftte  habits  who  's^s  en^;?«.ged  in  th©  or^iotlce  of  funeral  directing 
on  July  1,   1936,   as  -Tn  owner,  sember  or  employee  ef  n  cort>or?»tion, 
partnership,  sjasoci^stion  or  firm,   or  »uy  corporation,   partnership, 
firsi  or  Rsaociation  so  engi9e|<»d,   9h«ll  fc>e  permitted  to  continue  to  engage 
in  the  practice  of  fimer^l  direotinj?  ^nd  to  publicly  «»j/7^erti9e  «s   being 
so  eng'iged,   if  the   ^^id  owner,  ajcjaber  or  eaployee  8h*«il  h«ve  eoaplied 
with  all  other  provisions  of  this  flict." 

As  the  faots  app©»r  in  this  reoord,  the  defendant  Snyder  was  not  engaged 

in  the  firoi  at  the  ti«e  the  ^et  w©at  into  effect  on  the  first  day  ©f 

July,  13311- 

There  is,  however,  a  question  thj^t  we  anist  consider,  tsnd 
that  is  th^t  the  contrHOt«  under  ihieh  defendant  seeks  t©  recover,  is 
sin  illegftl  one* 

The  plaintiff  in  this  'mtion  contends  th'^t   the  Court  should 
have  left  the  parties  n^ere  it   found  them  and  declined  to  gr?»nt  <»ny 
relief  for  the  re^^son  th^^t  the  agreeiaent  is  invalid  aiKl  unenf©rcible, 
th%t  the  ^greeownt  herein  w«»8  illeg«il,   »nd  th-^t  under  the  oirouast'^noes 
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no  relief  o%n  be  granted.     It  is  sviggeoted  that  this  oont«ntion  it 
baa«d  u|>on  jmblio  policy  and  la  not  intended  to  puaieh  or  benefit  sny 
p«Tty  to  Aueh  an  %grtea»ent.     Upon  the  qweetione  th^t   j»«re  called  to 
our  attention,  the  cnne  of  Klein  v,   Ohioatto  Title  ^   Trust  Qo«.  ^95  111. 
App,   208,   i3  cited,    where  the  oourt  said; 

"In  Bohnffaer  v.   i  inchbaok>  1?3  Ill»   410,   th«  ooxirt  held 

that  where  pc r aons  e ag'Xj;«,cd  in  an  unlawful  'busines«  ao  that  they  %re 
in  t3«.ri  deXioto  the  la'w"'will  not   asgltt  eith«--'r  one,  hwt  '«iil  le»,ve  thes 
where  they  hsve  plsoed  theaselvea.     in  .1111  er  v.  ^21MijSl!1»   ^  filial. 
(111.)   518,  the  court   rj^^ld  (pp,   534,   535 ) :    •  lo  principls   le  better 
settled,   thnn  th^t  wbere  two  or  aore   persons  embrk  in  «n  unlswfVsl 
tran9?>8tion,   end  one  geta  the   «idv«»nt'^fre  of  %h^  others,   nnd  appropri- 
ates saore  thsn  hie  proportion  of  the  spoils  to  hiaaelf,   the  CJourt 
will  not   int*?rfere  to  ojake  him  divide  arith  the  others,     As  they 
oommenoed  with  n  viols^tion  of  the  l«iie,   they  O'innot  invoke   its  «id  in 
mtsf  w?ty#     The  Issw  will  not  meddle  with    r:«ins  obttinec!  by  its  own 
outrage,  as  between  those  who  h.'^ive  been  eng/-a??d  inttmrnpling  it  under 
foot.»   •* 

Froffl  the  fmthoritles  oited  to  this  oourt,  the  rule  is  th'^t  iriiere  parties 

to  an  illegsBl  oontraot  are  in  mt},  delioto.   no  mffirm^^tiv^  relief  will 

be  given  to  one  ^^gPinst  the  other,     la  the  o?tse  of  VoeljL  v.  foelc^   365 

111,  43^,  the  eourt  ssild; 

»   •   •   ♦  The  Inv  is  th'-'t  where  the  partif^s  »ire  j^  ■on,Ti  delicto  no 
»fflrm«itiv0  relief  of  any  kind  ^fiil  he  gi^«tt  to  one  tgainst  the  other, 
the  only  equitable  reawsdy  which  they  can  obtain  is  such  as  is  purely 
defensive.     If  js  oontrnot   is  illeg«»l,  sfflrsiative  relief  sgainst  it 
will  not  be  ,a;ranted  unless  tne  contract   reraftins  executory,   or  unless 
the  parties  arc  oon«lder©d  not  in  equ.«?l   f«ult,   ns  where   the  law 
violsited  is  intended   for  the  coercion  of  the   one  p?»rty  ?tnd  the 
protection  of  the  other,  or  where  th<?r«  h'^s  hewn  fr<?ud  or  oonreg^iiion 
on  the  part  of  the  de f ©nd-'^^nt ,      '«hen  the   psrti^'s  nre  ^  mxi  delicto 
sad  the  oontr?!Ct  h^vs  b**en  executed  on  the   p«rt  of  one  oxthea  by  the 
oonveyifSLn©®  of  property  or  the  payment  of  money,   neither  p'Tty  can 
recover  anything  p^id  under  the  oontr«^iCt.    (citing  oases)*   *   ♦  » 
The  parties,  being  jLjs,  pari  deliotQ*  def^nd^^nt   is  not  entitled  to  » 
conveyance  of  the  pro]5erty  piirchn<sied  by  plaintiff  out  of  the  money 
paid  to  her  under  the  contract, « 

When  we  t^te  into  consideration  the  contrmet  here  la 
question  and,  as  we  have  ftlr®?>dy  indicated,   the  fnict  thwt  the  defendant 
wsis  not  m  licensed  eabnlaier  or  undertaker,   the  defendant    («Bd  counter- 
plaintiff)   is  not  eatitl^sd  to  the  relief  th-it  w^*.b  pT».yed  for,  -snd 
granted  by  the  Oourt   in  the  decree  th?^t  w%8  entered,   for  the  re<!3ons 
as  s?«  have  stated  thnt  defendant  did  not  ooaply  with  the   statutory 
provisions  of  the  public  he-slth  law  th- 1  we  have  cited  -  ill,  Rev,   3t-%t, 
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1939»   Cih.   111-^/ 1,    )'Tt»  1«     It  is  Rdaltted  thnt  he  is  not  a  llceiued 
e«b«.lmer  or  funf^x^l  dlreotor*   v^nA  the  •Tlcl«no«  «eea8  to  be  odneliislye 
tli=^t  he  p«rfor»»ed  services   in  t&#  eabnlaing  pari**,   wher«in  he  prtfwred 
th«  bodies  that  were  in  the  business  plm^  at  the  various  tlaM»8«  and 
that  he  rendered  aueh  ts«r<vloe8  <^8  were  neoest^ary  to  the  proper  dis- 
position of  the  bodies  which  w?a8  in  viol?)tion  of  the  st'^tute. 

Therefore,  fro«  whst  we  hftW  sftld  in  this  opinion,  the 
deoree  entered  by  the  oourt  for  the  defend«»nt  und  eounter-pl^intlff 
is  reirereed,  and  the  suit  disiiiased* 

mmm  revisbed  aso  suit  oismissiq. 


Am  muiB  E,  soluvam,  jj, 


^fpi  .3r  mr.m  mk  tntfrn 


WILLIAM  L,    ASHBECI^ExigWWW  th*  i-stat* 

liaoaa  Hartfox^  *iab«c3ri   i^eceased,   and  VIOLA  c%}r\  d    T     \ 

J.    ASHBECK,  OUO     i«i^* 

Appelleet,  ) 


RR.  JUSTICE  BURKK  DELIVERED  THE  OPUJIOH  OP  THE  0001^. 
Dr,  Willlaa  P,  Hartford,  a  physiclen  and  surgeon,  and  his 
wlfa,  Hattie  S,  Hertford,  lived  at  Chaatpalgn,  Illinois,   The  husband, 
Dr.  Wllliaa  P,   Hartford,  died  on  June  7,  1923,   Hattie  continued  to 
reside  at  Ghawpalgn,   a  son,  Dr,  v»llliaffl  ^,  Hartford  also  a  physician 
and  surgeon,  resides  at  Chaapaign,  Haoaa  Hartford,  a  daughter  of 
Dr,  William  P,  Hartford  and  Hattie  s,  Hartford,  and  &   sister  of  Dr, 
Williaa  S,  Hartford,  married  William  L,  Ashbeok  in  April,  1917, 
William  L,  Ashbeok  became  acquainted  with  Hattie  in  1913  in  Champaign, 
while  he  was  courting  the  daughter,  fiaoma.   After  the  marriage,  the 
Aehbeoks  moved  to  Chicago,  and  were  blessed  with  the  birth  of  a 
daughter,  Lois  Jean,  The   daughter  is  now  13  years  of  a^^e,  Viola  J, 
^shbeok  is  a  sistsr  of  Villiam  L,  Aehbeek  and  an  aunt  of  Lofe^s  Jean, 
Naoma  made  her  will  at  Ohicego  on  April  17,  1931,   She  died  in  that 
city  on  May  2,   1931,   On  June  19,  1931,  the  will  of  Naoma  was  admitted 
to  probate  in  the  Prob^i^te  Court  of  Cook  County  and  on  the  same  day 
letters  testamentary  v-ere  issued,  appointing  William  L.  Ashbeok,  the 
widower,  as  executor.   On  June  14,  1932,  an  inventory  of  Naoma's  estate 
was  filed  and  approved.  The  estate  has  not  been  closed. 

On  June  11,  1938,  Pr,  wiiiiam  3.  Hartford  of  GhM^;Miti8B, 
filed  a  petition  in  the  County  Court  of  Champaign  County,  ^is  petition 
alleged  that  his  mother,  Hattie,  was  afflicted  with  bodily  infirmities, 
which  rendered  her  Incompetent  to  manage  her  estate,  and  prayed  that  a 
Jury  be  summoned  for  the  purpose  of  ascertaining  whether  Hattie  was 
incompetent,  and  that  if  the  Jury  so  found,  that  he  be  appointed  the 
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oon«er-?ator  of  Hattle*®  person  and  »8tat«,  t|i«  Jury  w«»  iiip»nel<i4  and 

found  that  «he  was  "physloally  Incapecltated,  and  in  oonsequenee  of 

such  physical  Ineapaclty,  le  not  o&pable  of  taking  oere  of  hffr  property 

and  ©ffftots,"  Th»  verdict  v-s  s  received  and  on  June  20,  1^38,  the  oourt 

appointed  Wllliaa  '3.  Hartford  conservator  of  her  person  and  property. 

In  July,  1938,  Dr.  William  S.  Hartford  filed  hie  petition 

In  the  Probate  Gourt  of  Cook  County,  entitled,  In  the  Matter  of  the 

liit&te  of  Neoma  Hartford  Ashbeok,  deoeaaedf  and  stated  thst  he  had 

been  appointed  eonssrvator  of  and  for  Hi^ttle  S.  Hartford,  an  Inoonpetent 

person  and  tb^t   the  eeoond  paragraph  of  the  vill  of  Naoma  reedt 

*SeooBdi  I  give  and  bequeath  unto  my   beloved  daughter, 
Lois  Jean  Aehbeck,  my  engageaent  ring,  bow-knot  platinum  diamond  oin, 
Zircon  ring,  and  all  of  the  Jewelry  I  have  aocjuired  from  ay  mother, 
H&ttie  S,  Hartford,  conileting  of  two  diamond  earrings  of  one  and  one- 
half  oarats  each,  diamond  solitaire  ring  of  slightly  more  than  one  anS 
one»half  cersts,  and  one  Gaphardt  diamond  eluster  ring  of  seven  diamonds, 
(the  Jevelry  acquired  from  my  mother  '^as  given  to  me  for  more  than 
Four  Thousand  Dollars  (14,000,00)  which  I  "h»ve  advanced  to  my  mother 
and  father  for  their  support  since  February,  1987.)  My  mother  has 
possession  of  this  Jewelry  now  because  I  have  been  permitting  her  to 
wear  it  until  I  should  want  it.   All  th®  Jewelry  which  I  am  l^javing  to 
my  daughter,  1  desire  to  be  held  in  trust  by  my  sister- in-law,  Viola 
J,  Ashbeok,  for  my  daughter,  Lois  Jean,  with  fsermlssion  to  said  Viola 
J,  Ashbeok  to  wear  said  Jewelry,  or  any  of  it  if  she  should  so  desire. 
It  is  my  suggestion  th^.t  my  engs^gement  ring  be  turned  over  to  my 
daughter  on  her  eighteenth  birthday,  and  the  remeining  Jewelry  to  be 
given  to  her  when  she  shall  become  tventy-one  years  of  age," 

He  further  alleged  that  the  Jewelry  which  the  second  paragraph  of  the 

will  mentioned  as  having  been  acquired  from  Kaoma's  mother,  had  been  in 

turn  acquired  by  Hattie  from  her  husband,  then  deceased;  that  at  no 

time  did  Hattie  make  a  gift  of  any  portion  of  the  Jewelry  to  Kaoma  or 

any  other  person;  that  at  the  time  of  the  making  of  Maoma's  will  the 

Jewelry  was  in  the  possession  of  Hattie  and  was  the  latter* s  sole 

and  exclusive  property;  thst  at  the  time  of  the  death  of  Naoma  and  at 

IIMl  time  of  the  issuance  of  letters  testamentary,  the  Jewelry  was  in 

the  possession  of  Hattie  and  was  her  sole  and  ©utelusive  property;  thiit 

d^rjrng  the  month  of  July,  1931,  William  L,  Ashbeok  and  his  siiUvr, 

Viola,  visited  Hattie  at  the  latter' s  home  in  Champaign,  and  by  divers 

fraudulent  misstatements  succeeded  in  obtaining  possession  of  the  Jewelry; 

thfit  it  was  at  no  time  the  intention  of  Hattie  to  make  a  gift  of  any 

part  of  the  4«^elry  to  any  person;  that  Hattie  dellver^^d  temporary 
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poseeselon  of  the  Jewelry  to  the  i^.ehbeoks  only  vlth  the  "ntietsXen  Idea 

that  it  was  neeessary  to  surrender  eald  Jewelry  to  them  in  order  to 

B«ifegUErd  the  sanej"  that  thereafter,  and  particularly  during  October, 

1937,  Hsttl©  ae!B«nded  the  return  of  the  Jewelry;  thst  the  atftteaeat  in 

the  will  of  Maema  that  she,  Kao«a,  was  then  the  owner  of  the  Jewelry, 

was  untrue,  or  w&e  made  by  mistake.  The  petition  asked  for  the  return 

of  the  Jewelry.  William  and  Vi^ia  Aehbeok  answered  thet  the  fsiots  with 

reference  to  the  ownftrehip  and  possession  of  the  Jewelry  were  as  set  out 

iB  the  eeoond  paragraph  of  the  will;  that  Hattie  nade  a  gift  of  the 

Jewelry  to  Haoma  and  that  Hattie  was  permitted  to  wear  the  Jewelry        | 

i 
until  Maoma  should  want  the  sane.  On  January  27,   1939,  the  Probate  Court   | 

of  Cook  County  entered  an  order  disposing  of  the  various  controversies 
presented  by  the  petition  of  wiliian  S,  Hartford,  The  oourt  found  that    j 
the  r^sspondentB,  Williais  and  Viols  Ashbeek  then  had  in  their  possession    i 
2   diamond  earrings  of  1-1/2  carats  e&eh  and  1  diaisond  solitaire  ring  of    , 
siliightly  more  than  1-1/2  carats;  thst  the  Jwwelry  w&g  the  property  of 
Hsttle  S,  Hartford,  an  inooapetent  person,  and  directed  that  the  respon- 
dents forthwith  deliver  the  Jewelry  to  William  3,  Hartford,  as  her  oon- 

I 

eervator.  An  appeal  was  perfected  to  the  Circuit  Court  of  Cook  County,     i 
where  the  esse  was  tried  de  novo*  While  the  case  -^as  on  trial,  the  court 
beoasie  convinced  that  in  order  to  eafeguard  the  interests  of  the  minor, 
Lois  Jean,  a  guardian  ^  lilfey  should  be  appointed,  which  was  accordingly 
done.  The  guardian  jj.  l^tem  filed  an  answer  which  denied  th®t  the 
petitioner  was  entitled  tc  any  of  the  relief  prsyed;  asserted  that  the  olaiai 

set  out  in  the  petition  was  barred  by  the  Statute  of   Limitations  and  that  h« 

I 
had  no  information  sufficient  to  fora  a  belief  b,s   to  any  of  the  allegations 

of  the  petition,  and  put  the  alnor  *upon  the  tender  considers tion  of  the 

court".  The  court  found  the  issues  against  the  petitioner  and  denied  the 

prayer  of  his  petition.  This  appeal  followed, 

Petitioner's  theory  is  that  the  burden  of  proof  is  on  respon- 

4imte  to  establish  a  gift  inter  vivoe  fro»  Hsttie  to  Naona;  that  there  is 

no  proof  of  such  gift;  no  proof  of  delivery  of  the  Jewelry  to  the  alleged 
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doB«e  and  no  proof  of  intent  to  sake  &  gifis  by  ^^*b  alleged  donor;  th£.t 
tha  ieeua  of  a  gift  to  the  olnor,  Loie  Jean,  was  not  bsfore  the  Prohete 
or  the  Circuit  Court,  and  that  In  any  event  there  Is  insufficient  proof 
of  the  gift  to  the  minor,  Lois  Jean.  The  theory  of  reepondente  is  that 
a  gift  by  Hattle  to  Haoma  vas  sufficiently  established  by  the  evidence; 
that  the  Issue  of  a  gift  to  the  minor  was  properly  before  the  Clreuit 
Court;  that  the  petitioner  must  reeover  on  the  strength  of  Battle's 
title;  that  petitioner's  olalned  thr^t  Rattle  had  preTlously  sold  the 
jewelry  and  therefore  does  not  have  title  to  the  Jewelry;  that  petitioner 
cannot  recover  because  the  evidence  clearly  shows  a  gift  to  the  alnor 
and  that  the  olala  for  the  return  of  the  Jewelry  is  barred  by  the 
Statute  of  tlaltatlons. 

The  first  point  presented  by  the  conservator  is  that  respon- 
dents failed  to  prove  that  the  Jewelry  was  the  subjeet  of  a  gift  Inter 
Vtv4g  from  Hattle  to  lia^ia.   We  agree  with  his  statement  that  it  Is 
necessary  tn  sustaining  a  gift  inter  vivos  to  prove  (1)  an  intention  by 
the  donor  presently  and  Irrevocsbly  to  transfer  ownership  of  the  article 
to  the  donee,  and  (2)  delivery  to  the  donee  which  is  present,  absolute 
and  irrevocable.  Counsel  call  attention  to  the  distinction  between  a 
gift  Inter  vlvoe  and  a  gift  causa  aortls.   Respondents  are  relying  on  a 
gif  t  inter  vivos  and  not  on  a  gift  causa  aortle.  Apoellees  do  not 
challenge  the  statement  of  the  law  as  announced  by  appellant,  We  ar« 
called  Upon,  therefore,  to  decide  )«4ieth@r  the  evidence  sustains  the 
finding  of  the  court.  To  better  understand  the  testimony  of  the 
witnesses,  we  have  read  the  transcript* 

We  find  that  a  close  bond  of  love  and  affection  Existed 
between  Haoaa,  her  husband  and  her  parents,  Dr»  viiiiaiB  P,  Hartford  and 
Hattle  '^,   l&rtford;  that  the  Aehbeoks  had  expended  considerable  sums  of 
money  for  the  support  of  Dr.  williajs  P,  Hartford  and  his  wife  Battle; 
that  three  or   four  times  a  year  the  Aehbeeke  visited  the  HartfoMs  in 
Champaign  and  about  the  same  number  of  times  the  Hartfords  visited  the 
Ashbeeks  in  Chicago,   There  is  competent  testimony  which  warranted  the 
trial  court  in  deciding  that  Battle  made  a  valid  gift  of  the  Jewelry  to 
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ISaoraa.  w«  &gr®e  that  the  stattment  in  the  will,  atandlng  alone.  Is 
m  the  nature  of  e  s»lf  serving  declaration.  However,  there  It  testi- 
mony that  a  copy  of  the  vlll  was  sent  to  Battle  shortly  after  Naona'a 
death;  also  thst  in  1932  Hat tie  itsted  that  she  wanted  the  Jewelry, 
which  Kaoaa  mentioned  in  her  will,  to  go  eventaelly  to  her  grandchild, 
liOlB  Jean,  this  testimony  wae  believed  by  th©  trial  judge.  In  recount- 
ing the  reiaeons  for  his  decision,  the  trial  Judge  stated  that  at  the 
tlae  the  jewelry  wss  turned  over  to  Wllllaa  and  ^lola  Ashbeok  in  1932, 
Hsttle  knew  that  Haoiaa  had  made  a  will  In  whleh  ishe,  Naoaa,  left  the 
Jewelry  to  Lois  Jean.  Therefore,  the  action  of  Battle  in  delivering 
the  Jewelry  to  the  respondents  should  be  viewed  in  the  light  of  the 
teetiaony  that  she  then  knew  the  contents  of  the  second  paragraph  of 
her  daughter's  will.  After  the  delivery  of  the  Jewelry  to  the  Ashbeoks 
at  Champ&igii  In  1932,  Battle  did  not  ooaplaln  of  the  possession 
thereof  by  the  Ashbecke,  or  take  any  steps  to  reposess  the  eaae  until 
October,  1937,  a  period  of  ©pproirliiiately  5  years.  Burlng  this  period 
Willlasi  and  ^lola  Ashbeok  continued  friendly  relations  with  H&ttle, 
visiting  her  freouently,  The  fact  that  for  5  ye&rs  Hsttle  did  not 
object  to  the  possession  of  th*  Jewelry  by  the  Ashbeck®,  or  take  any 
steps  to  recover  the  s&ae,  during  all  of  which  tine  the  relationship 
between  the  parties  was  friendly,  lends  sdSitional  support  to  respon- 
dent's Ga©e,  ¥e  are  of  the  opinion  that  the  evidence  warranted  the 
trial  court  in  finding  that  there  w@.s  ®  viaid  gift  inter  vivos  fr©« 

Hattle  to  Naoma, 

finally,  appellant  insists  that  the  la sue  of  whether  there 

was  a  gift  from  Hsttle  to  Lois  Jean,  the  minor,  was  not  before  the 

court.  The  record  shows  th©t  during  the  pendency  of  the  case  In  the 

Probate  Court  the  attention  of  the  Jud^e  was  called  to  the  fact  that  the 

interest  of  a  minor  was  involved.  However,  no  guardian  ad  litem  was 

appointea  in  that  court.  The  trial  Judge  in  tfeie  Circuit  Court  appointed 

®  guardian  §^  litegB.  In  our  opinion  he  acted  properly  in  so  doing. 

Pr««  a  careful  resriing  of  the  transcript  of  the  orooeedlngs,  vre  are 

convinced  that  the  claim  th^t  there  was  a  gift  from  Hsttle  to  Lois  Jean 

was  presented  to  the  trial  court.  The  matter  was  mentioned  by  the 
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<-£^««9  si  rx«itr   ,T»T»w»H     .n©i;rjrtj«Io«&  sfllv*!**  ?  tX»a  a  tb  «nw?j&/t  ©riJ  at 

^bltti^az'^^  "i9»;fa«V9  ©3  oj   ^lltv  ibA  at  fi»aolJrt»«  scosH  dntiN 

rttjfO««i  ,  ^aveflftcf  8«w  xttoMttB^t  tlilT     .isfidl  bIoJ 

«iU  tM  Jsri*  J&&^6;rB  ®jfeut   Ist"^  ,rtci8lo«6  siri  tol  ftfieflAt*!  »il*  %nt 

«%9X  ai  :i09df  -fti'vo  i>9>tt*iui  «»w  t*JXtv»tf  »rtJ  ••liT 

srtf  to  M7^i  .tn«?)fjo<^»t  ©Jtft  ct  nriX«wit  trfi 

«^o«tfri€..  »rf*  o;r  ^ilev  't©viX»r  ■tr\     ,XXlv  a 'Ite^itS^^Al)  t«il 

Xi^iur  98?  .  tt»  »Mi^  (oftdrtaA  ©rfj  t^  to»f wi 

t«Xt«  Id3r»«l3N»ef^a  10  Ml*r«<9  <   ,TCW  .•xscfoJc 

,«Xutj«S  rfcf  6»rtfXf«©o  ^ovtfllsA  «XoX^  ba&  mAlIltM 

toti  bib  9'tSt^M  stEff^  a  lot  ^rf?     .xltamaptn^  n^d  saX^lsXi 

ta«  •iJs^f  ,  *|1J  ^cf  ^c^X^w^t  ^'^^  'to  ifels*«««o{X  »it>  o^  f  owL^^c 

«»'*'^  eoviT  "tgJgX  JtX^  fcXXjftv  rfir  asnXftrtlt  at  PiUtm  tsiti^ 

•  AffOJaJI    o?    9lJt 

9n9At  t9At«iiv  tr   ■(?.  tn*IX©r^q«   »XXX«nl''l 

•49  «rr«t<Mf  J  <l3r^i*W  »o*lt  *tl8   «  •** 

•fl*  ni  9»Ao  <»/J.r  It  )j©r£«f#fi  'liu  fc*roo**i  «lf     .Ihtirot! 

^•^  W^*tl  ftfi  flr%IJpt«Wi,  <&«   ,i»>.r,  ^'^s'J&wri   *>»i»  toniii  •  te  tao«ittal 

•aalftJE)  o«  nt  tX's«(|e«rc  I>«^j&m  «d  Aci^jt^b  im«  aX     *MStll^  kM.  tmttnmi§  » 

wrift  1^yt   »«:jnstb»»»'-  \o  Jqi*r#8it5it?   •SMi.T   t*>  ^if's*»n  lalirta*  «  ■(Mil 
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gttardi&n  §^   litem  and  by  the  trial  Judge  and  wse  discussed  by  the  attor- 
neys.  Appellant  oennot  now  be  heard  to  r&y  that  the  olala  that  there 
vf&s  SL  gift  fron  Ebittie  to  the  minor  was  not  presented  to  the  Circuit 
Court.   However,  ae  Naoaui^s  will  bequeathed  the  Jewelry  to  her  dau^^hter, 
Lola  Jean,  it  ie  unneeeseary  to  determine  whether  there  was  a  valid  ^Itt 
^ifiter  yivoe  from  Hattle  to  Lois  Jean,  At  the  time  of  the  delivery  of 
the  Jewelry  to  William  and  Viola  Ashbeek  in  1932,  Hattle  olearly  reoog* 
nized  the  rights  of  Lois  Jean  as  expressed  in  Naoraa*s  will. 

The  trial  Judge  @aw  and  heard  the  witnesses  and  had  an  oppor» 
tunity  to  observe  their  demeanor.  In   e  case  tried  before  the  oourt 
without  a  Jury  the  findings  of  the  eourt  upon  the  evidence  are  conclusive 
of  the  facts,  unless  there  ie  error  of  law  in  the  proceedings  or  unlees 
the  findings  are  so  manifestly  against  the  weight  and  preponderance  of 
the  evidence  that  the  reviewing  court  may  aay  it  i«  the  result  of  pae^ionj 
prejudice  or  mistake.  W9  have  read  the  exhibits  and  the  trasscript  of 
the  testimony,  and  have  coneldered  the  esse  In  thelight  of  all  the  cir- 
cumstances presented  by  the  record,  and  are  convinced  that  the  Judgment 
of  the  court  is  in  aoeordance  vith  Jus tie e.   Therefore,  the  order  of  the 
Circuit  Court  of  Cook  Cotmty  of  December  29,  193®,  is  affirmed, 

HEBEL.P^J,  ASB  DIKIS  E,  Bm.UVAK,  J.  CaHCtm, 


-in-^  .  '•_■:!:  t'?'*i^.vtnlb  -j.-v  bm  ^%fitt  Ia/.*si    r^tit    ,  •■  ^rts  MlJd^  M  n«*ft'»*^ 
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tilt  Clyewlt  Oourt  of  Oook  Qounty  and.  therela-  %li«g«4  t^at  ©n  Deo«abey  @, 
.917,  JobB  0.   "^loksttaa,   n  bach«l©T,   omde,  exe«nit«<l  «Bd  d®iiv#yed  n. 
rertala  principal  proaiasory  aot«   la  the  tum  ©f  11,800,00,   myabl«  three 
r«ars  fjfter  date  with  Interest  at  6;»  p«r  s.aaum,   seouxed  by  «  tnist  i«*«(i 
»f  tli«  aafwi  «Jat®  t®  Jfofei*  ^»   3«^ai<4t,  as  trustee,  an  rtal  «9tat«  oomaonly 
imwn  as  Sasi  South  iabash  Avenua,   ajbioaigo,   lan^y^ved  by  a  three  story 
3?iek  buildiim  oentfjlniRg  30  rooais  and  <»«0upl€!d  m«  a.  rooming  ftoiisej 
th«t  h«,   plaintiff,   is  the  iew.-ftl  &*iiei*  asd  holder  of  th«  trust  deed;  that 
j^iayaeiit  of  the  prlnoipftl  not®  t':-^s  extended  frois  l>tee«b«r  6,   1330,  to 
'■'mmmber  6,  19*?3|  that   puyiaent  wa«  further  «st#nded.  froai  i^e«jBb«r  6,   lt??3» 
t©  B«0««b«r  6,   iiSi;   th^t  all   iatertst  was  -Dald  &n  th«  original  note 
ijn4«r  the  exteasion  agreeisenta,  exeept  aa  interest  ©easpon  la  the  sum  of 
:-.:S3.Q0,  which  fell  due  en  aeeeiaber  6,  19SS|  that  by  asesae  convey?^ ncea 
the  refil  estate  w^^g  conveyed  t@  waiter  0,  iyaa  tM  M^Tle  0.   »y©n,   .-s® 
joiat  temstst  that  on  Ootoher  IS,  1939,  the  l^aas  «xeout«d  j%  trust  de'-d 
to  the  Chicago  title  ^  Trust  Coapai^  to  seeure  the  paymeat  of  a  principal 
proai«3ory  note  in  the  mm  of  lfCK)*00;  th«»:t  Oeeii  easery  reoovcred  » 
^udga«nt  in  the  mm  of  ISS.0O  on  s«pt®aib«tr  19,  liS9,  against   -filter  9» 
Ryan  la  the  Municipi^  Court  ©f  a.ni©a.go,   and  tb'-*t  the  3"lilff  of  the 
Muntoip^l  Oourt  ai&de  a  levy  ©a  the  re-*!  estate  on  May  6,  1936.     Plaintiff 
pr?!yed  th^^t  the  oourt  direet  thst  th«  -^aoiant  of  the  note  9e<5urPd  by  the 
truat  deed  ©f  ijeoember  6,  1917,  plUB  interest,   sums  ftdv^noed  for  insuranee 
ftad  for  the  oontinuatioa  of  the  ^betr^ct,  attorney^e  fees  mxid  coste  be 
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buii  eii.i  but; 
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ifnffj   ;*«»»l^  tstr-  ■    ■  i-tati^li.    ,,  :\ 

an   ,nirf«»    .0  ?»1t^,^   ^^■  ■  •       .■    ?t  «d 

%di  to  \ltH"    »rf*  i  di  fear   ^osjfrOir.O  t©  ^tijoO  i«qioxa«te  »ri#  al  at\ 
%11#k1«iIi     •SSei   ,a  xhU  «o  »*a^«9  I»»i:  «clt  a&  t^ai    '  »f  toe  Stcs/oO  Imiloinu 

—  :t*imai   Tol   fc^enr^tft  mtm    ,*a»T»*ol   ej/i«    ,Ti€I   »$*  rs'^dK^ctCJ  to  !»••*  #•«« 

•d  »*»00   '-'f*"    "'^•"'^    pAvwi-n-a.l'ir'    , jO!i«'E*«dp   »rfJ  1©  nottnufxiittoQ  »«W   tot   IM 
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p«iid  frlthln  a  ahoTt  day;  ttost  In  default  of  sxi.oh  nayasut  tlie  pr««i»««  1»« 
sold  to  satisfy  aii®ii  lad[«btedn«a8,   «iid  t&«5t  «tt«*r  «?tl«.  In  <s«»«  the 
pre«l««a  »t«  sot  r«d«t«id,  the  -leJT^iidsat®  b«  fortver  bsryed  firoa  redegip- 
tlen  «»!l  th??t  plalatiff  al«o  have   ^udgaeat    for  any  4efiei«Bey,     Defeadr^nt 
I'awry  filed  aa  aBs««r  t^ioh  d«iii9d  that  plaintiff  wa«  the  owner  of  the 
note  T«pres?entiag  the  indebt«dn«aa  seoured  by  the  trust  de»d  aoixi^ht  to 
be   foreolosed,  «5ad  further  denied  thst  the  lnt#r«st  of  dtfsnd^nt  Km^ry 
«"»«  subject  to  the  ilea  of  the  trust  deed,     the  s^airer  tie©  sslleged  th«t 
the  relief  sought  by  plaintiff  «r«a  beared  by  the  provisions  ©f  the  Ststut 
of  Llalto'itloas.     the  answer  adaltted  th^t  on  Ooteber  13,  1389,   .miter 
0,   Hyaa  and  Msrl*  ©•  Kyan  executed  and  delivered  a  proaliisory  note  for 
ITOO.OO,  eecured  by  »  trust  deed  to  the  Chlesgo  fltle  %  trust  S©«t>any, 
»Bd  atatea  that  the  defendant  tvmrf  is  th«  iegs*l  owner  and  holder  of 
smld  promissory  note  asited  Ootober  13,  1939  for  |70(J,00,  n-w^  Of  the  trust 
deed  given  to  seoure  the  payoent  of  3«-»e;  that  nothing  baa  been  mid  on 
i%oof»unt  thereof  and  that  the  ^sld  trust  i&«i^  la  n  valid  tad  aubaiatlng 
first  llan  on  the  premiaes.     iiefendant  la^ry  sle©  filed  %  o©unter@ltl« 
wherein  he  ?*verred  that  In  1939  he  obtained  r  Judgment  ftg?^lnst  tslter  D. 
Byan;   thit  rr  execution  wsa  Issued  in  fey,  133S;   th^«t  tender  the  exeoutlon 
the  real  ^at.-^te  '.fHa  sold  by  the  bmlilff  to  the  defendant,  a.nd  th-^t  there 
*««»  wa  redeaifistloB  fyosa  the  sales   that  by  virtu®  of  the  Judg«aent  sad  s^^le, 
defendant  laery  has  »  flret  and  vs»ild  ilen  ©n  all  ri#it,  title  .%nd 
lattreat  of  «sater  S,  Hyen  In  the   preails^s,  wnd  thf^t  by  virtu©  of  the 
trust  aeed  and  note  dated  October  13,  1939,  defendant  hai»  a  vnlld  wnd 
eubalatlng  first  lien  on  the  premises,  suojeet  only  to  the  lien  of  the 
judgiBent,   and  that  the  interest  of  pUlatlff  and  all  of  the  other 
defendant*  are  inferior  and  subject  to  the  rights  of  defendant  S^aery. 
the  oounterelala  prayed  that  -iatlter  a,  Hyaa  ^n^  iSsrle  0.  %yn&  be 
required  to  pay  vlthln  a  short  flay  th#  f?®ount   found  due  on  the  Indebted- 
ness represented  by  the  trust  deed  duted  October  13,  1»39,   plua  attorney*! 
feea,  advsnoea  ai^  eostaj  thf^t  in  default  of  imyaent  of  the  ^wiunt  ao 
fixed  the  preialaea  b«  aeld  under  the  dlreetion  of  the  oourt;    thft  In 
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es«t  of  failure  to  red«««i,  all  pwrties  be  forever  b  rred  and  for«Qlosed 
from  til   right  aad  equitjr  of  reieaiPtion,     ri??intlff,   in  aft  aiujwex  to 
the  oounterolftlmt  denied  thnt  Odeil   ia«ry  ^??e  the  legnl  oirti«r  »nd  hold«r 
of  the  note  and  trust  deed  of  Cctober  IS,  1939,  o»  thnt  there  wne  ajagr 
conelderatlon  given  thearefor,  or  tliJ\t  etioh  trust  deed  sonstituted  n 
Tsdid  lien  on  the  prealaesj  and  alao  denied  tli«t  toy  vlrtuf  ©f  tlie  Judgment 
?tBd  0ertifle!5.te  of  8?a.e  S»erjr  baa  m  vi^iid  first  Ilea  on  tfee  interest  of 
tiftlter  9.   Ryan,  aiKi  denies  thst  pislntiff's  interest  is  inferior  t©  the 
ri^te  of  fcaery.     iaalntlff  did  not  file  a  r^ply  to  the  laewer  of  I«ery. 
fh9  eauee  ^aa  referred  to  »  l«*»ter  wis©  mm4e  findings  in  f^vor  of  defendant 
*nd  reoofiBieffited  the  entry  of  n  deeree  in  aecord^aoe  thRrewitli,     Exceptions 
were  overruled  etnd  the  SJianoelior  decreed  th**t  "the  defendant,  Oeoll 
^aeery,  be  aad  fee  la  deolared  to  be  the  owner  ©f  an  undivided  one-half 
interest  in  fee  slaple  of  the  real  estate  «tbov«  deaoribed,   sle«.r  J^ad  fT«9 
of  any  rights  ©r  interest  of  any  of  the  other  parties  to  tteie  esruae", 
the  Ohanoelior  also  dlealased  the  ©oapiaint  tmd  entered  a  judgssent  fo» 
ooste  against  tJte  plaintiff,  to  revie*  wfaioh  thla  ^.-pp^nl  is  ^roe^outed. 

rXalntiff'e  theory  of  tfee  ease   is  that  he  fesa  a  flret  Ilea 
OS  tb«  premises  sought  to  be  foreclosed  »s  the  owner  and  holder  of  the 
truat  deed  dsted  Ommmh^t  6,  i%7,   fro*  John  D,    AioitttToa  t©  John  ^, 
aefealdt,  given  to  atoure  the  prlnoipsl  note  of  the  said  John  0,   ^iickstro* 
in  the  sum  of  H,^0,OO,   pftysent  of  whleh  wa®  ^xtiiided  to  Peeeaber  6,  I9te 
Defendant's  theory  is  that  plaintiff  «as  not  the  owner  «nd  hslder  of  the 
fflortgage  indebtedness  seoured  by  the  trust  deed  dsted  Oseeaber  6,  1917; 
thst  the  original  indehteansss  was  paid  Tsf  tslter  a.   ?^an  at  a  tiaie  when 
he  w%9  one  of  ihe  owners  of  the  eouityj   thnt  the  statute  of  Llalt^jtions 
h'^g  run  »ig7«inst  the  indetotedneas;   that  the  note  ?nnd  trust  deed  sre  t» 
longer  enforeeahle;   that  he,  defenmnt,   is  the  o^mer  of  sn  undivided  one- 
htolf  interest  in  the  praalsea  hy  virtue  of  n  defid  froa  the   Saillff,   free 
and  olear  of  ail  rigj&ta  awi  interest  of  the  other  OHrtipei   ^^^^  the  fore- 
eloaure  proeesdings  «ere  in  f  ot  filed  by  Hyan  in  the  nsme  of  hia  father- 
in-law,  George  w,    5.i%gner,  ss  plnintiff,   for  the  fsurpose  of  defestli^ 
the  Interest  whioh  defendant     ooulred  by  virtue  of  the   judlolsl  sj%le. 
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Plaintiff  tauiMila  isl^t  flij^inga  of  tli«  MM»%<Btt  <9lim?g|i§ 

tfest  tla«y  mtm  o©ntTm.ry  t©  th#  «vid«ii««.     Plaintiff  aiXegesi  th&t  iie  »a« 

tht  o^rsffy  «a<l  h®id«T  of  the  in(}«btedft«8«?  s#<!ured  tey  ttue  triuit  deed,  tine 

lien  of  'w*iieli  h«  jsougJat  te  l'or«sol©a®,     t'als  ww,a  deni«d  toy  !l«f«ii,?i?^nt» 

Tb«r«for®,   the  l«i9f  lMipats«d  a  tou?ii®a  on  plaintiff  to  «9t9blish  th«  ©watr- 

«fei|>  ©f  tfte  not*  by  a  ptr€poart«ra.ae«  of  the  ©Tridenoe*     Tla«  tester  found 

tbat  pi«i»tlff  mn:9  acrer  ia  peas^ssion  @f  tli*  a.®t«^  ajaiS  tnj®t  de#d  sought 

to  tee  f0ir««3L®i3«<l,  sfciMl  th?^t  h«  did  Bat  ptoif®  ©wReraliip  of -the  moi«  nmd 

truat  de«d«     w«  ha"**  ?«anl  tl'w  pi«?i<li%«,  th®  ty»a«<wript  of  the  t«s«ti«oiiy 

ftAd  th«  exhibit®,  and  are  of  th«  ooiaioia  th-^t  tis®  toater  ^sis  Justified 

In  findixig  thstt  plaintiff  *»«  not  th«  ©iRra»r  %i»d  hoider  of  th«  trust 

d««d  aad  not®  9&ui^t  to^  l&«  f0r«5<sl®sed.     In  Pja»isd-'^..0h  v.   Au^.  3^4  ill,   4il, 

the  Supy***  C-ouirt  saidj 

•♦th^  JSisssttr  in  ahs^.R««Ty  ««§r  the  witniia®ef  «M  li.«!!STd 
tli««  testify.     It  ■?"'i.&  hi«  pro-e'laee  in  the  first  Inmtuw&m  t©  d«t€T»iin« 
th«  f%0ts,     While  hi@   finding  of  faot®  does  not  ©arry  th#  s#«a*  w«i^t 
%a  th«  vfrdict  of  n  Jury,  nor  of  t  eh%ae«ll©T  'i^«r»  the  witii^is»«!t 
ha"«r«  testified  before  l-iim,  f®t  tb.«  ».st«r*i  fisdlni^-s  ar«  «iititl«d  to 
to«  weight  ciii  rc!Vi»w  of  th«  eauae.     (l£eaB«r  v,   ifette*  339  ill,   58@,) 
iiiai  CKsnelusi^nt  as  to  th®  faets  h&v«  b®en^r.;py©v«aby  the  etoao#lior» 
la  thf^t  situation  we  ar®  not  justified  in  disturhing  the   finding* 
units®  th#y  a^e  aa.niffeatiy  against  the  weight  of  the  evidl®as«» 
|oT^^  rfA4^^i^^ffa  |P4  ,  ^<?tfT  \f<?»  ^*  Umh%.  39§  ill.  SIS;  Qeteag  v. 

To  th«  snem  «ff«9t  is  ar.^.in0..rd  v.   irainagd,  373  lU.   4g9,   4BU 

ffet  Mmstor  f®wad  th-^;.*  ttlt*!"  U.  %am,  who  w%i  th«n  oiw  of 

tho  joint  tensiata,  horr©s?ed  oonsid#i'miai.f  tm«»  ®f  'm-mf  ft&m  the  plaintiff, 

w-h©  wma  his  fmth«r-in-iaw,  and  that  with  ®u®h  auimi  of  a«on«y  l^iia  pmid 

th«  indohtediuess  t«pT»m&nt«d  by  th@  notc^  tou^t  to  be  forsQlos^d,     m 

iT»  of  th«  ©piaios  ^nt   th«  r«o©Td  awpr^rta  tho  finding  that  th«  note  m» 

in  f»ot  0aid  by  Hyaa  to  »  hank  whioh  w»ji  then  holding  the  p%p«T,  aad  tha.t 

plaintiff  did  not  b«ooM«  the  ow«M»r  ©y  holder  of  the  note  or  tt^at  deed. 

Plaintiff  ft«iV3.aoed  other  polatat,     }|«;.vi8g  ooneluded  th.?9t  the 

te.ster  and  the  0h!inoellor  *ere  rif^t  la  finding  that  plaintiff  v<nm  not  the 

owner  or  holder  of  the  note  sought  t®  be  foreclosed,  ^ad  th^t  »'»oh  note 

wa«  in  f*sot  p?iid,  we  will  not  extend  thie  opinion  by  «*.  diaimis«ion  of  the 

other  points* 

fut  the  reasons  atsnted,  the  deoree  of  the  Oiroiiit  O^irt  of 

Oook  Ooaxnty  is  nf firmed. 
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MR.  JUSTICE  BUHKE  DELIVERED  THE  OPIRIOW  OF  THE  COURT. 

Cto  NoT«mber  13,  1939,  John  3,  autcte,  Chief  CierJt  of  the 
Board  of  Election  CofMSlssionera  of  CMoago,  filed  a  petition  In  the 
County  Court  of  Cook  County  alleging  that  on  April  4,  1939,  an  election 
waa  held  In  the  City  of  Chlosj^o  for  the  purpose  of  electing  a  mayor, 
a  city  clerk  and  a  city  treasurer;  that  for  that  election  Kranlt  B, 
Bllek,  Irving  Lelbold  and  Harle  Treanak  were  appointed,  qualified 
and  acted  ne   judges  of  election  In  the  52nd  precinct  of  the  24th 
vard,  that  Hireh  Rleff  and  Arthur  ^oldberg  were  appointed,  qualified 
and  acted  as  elerka  of  election  in  the  same  precinct,  and  that  said 
persona  knowingly,  fraudulently  and  unlawfully  eosmltted  various 
Infrsetiona  of  the  elections  laws,  Qa  Hoveitber  13,  1939,  the  court 
directed  that  said  oartles  be  attached  to  ehew  cause  why  they  snd 
each  of  them,  es  officers  of  the  County  Court,  should  not  be  punished 
for  conteflipt  for  nisbehfivior  ae  such  fudges  and  clerks  of  election. 
Respondents  surrendered  and  were  released  en  bonds.  On  March  5,  1940, 
after  a  trial  the  court  found  Irving  Lelbold  guilty  and  found  the 
other  four  respondents  not  guilty.  Qa   March  11,  1940,  the  court 
entered  its  Judgment  order  and  there  foimd  that  "respondent  Irving 
Lelbold  was  grossly  negligent  in  separating  the  straight  b&llots  fro« 
the  split  ballots  and  because  of  such  negligence  the  following  dis- 
crepancies appeared  in  the  reootmt  of  the  ballots  oaali  in  the  eaid 
52nd  precinct  of  the  24th  ward: 
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Official  Count    iMount     Q&ln     Loss 

Edward  J,  Kelly  416  39?               19 

Dwlght  H,  Green  33  60       %f 

Ludvlg  P.  Sohrelber  414  396               19 

John  M.  Ch^paaa  31  45       M 

Thoaas  ^,   Gordon  415  394              21 

01mi«nt  K   D«n€«  32  48       16 

Th«  order  fotmd  that  the  ather  four  respondents  had  surged  themeelTee 

of  the  oonteispt  charge  and  that  they  w«rt  not  guilty  of  mleoonduot  and 

oisbehaTlor  in  office.  They  were  dlseharged.  The  order  further  found 

thfit  respondent  Irving  Leibold  "by  reason  of  grose  negligence  in 

coimtlng  the  ballots  was  and  is  guilty  of  atiisoonduet  and  sisbehavior 

ss  an  officer  of  the  County  Court  of  Cook  County",  and  thet  he  was 

guilty  of  oonteispt,  and  directed  hia  to  pay  to  the  Clerk  of  the  County 

Court  the  s\is  of  1100,00  ss  a  fine,  ana  th©t  upon  failure  so  to  do  that 

he  be  oc^waitted  to  the  comaon  Jail  of  Cook  County  until  such  fine  was 

satisfied  either  by  payaent  or  servioe  in  the  ^ail.  This  appeal  is 

prosecuted  for  the  purpose  of  reviewing  the  Jud^ent. 

The  parties  stipulated  that  respondents  were  duly  appointed 

and  aeied  as  Judges  and  clerks  of  election  in  the  52nd  precinct  of 

the  g4th  ward  on  April  4,  1939,  as  to  the  number  of  votes  cast,  the 

counting  and  tallying  and  the  preserrttloa  of  the  ballots.  The  record 

shows  that  an  Investigation  wrb  conducted  to  deteraine  whether  the 

atsotion  laws  were  violated  in  th^t  precinct.  The  only  evidence 

presented  was  the  recounting  of  the  ballets  in  open  court  by  the 

respondents.  After  such  recount,  the  court  addressing  respondents  said, 

"And  you  counted  thea  just  the  way  you  are  sitting  now?"  The 

respondents  answered,  "Xes*.  The  court  continued:  "Your  naae  Is 

Tresnak,  And  %lek,  who  is  Bllek?*  Bllek  answered,  "That  is  me". 

The  court  (addressing  ©llek)  Inoulred,  "You  did  the  countingt*  and 

Bllek  answered,  "I  did  the  counting,*  Froa  a  colloquy  between  court 

and  counsel,  it  aopesrs  that  the  aatter  of  the  alleged  violation  of 

election  laws  in  the  city  election  of  April  4,  1939,  in  the  52nd 

precinct  of  the  24th  ward  was  considsred  by  the  Grand  Jury,  and  that 


■•eJ 

al&o 

;^inro»(; 

.••£W;oS  Ittinj 

ni0 

ei 

ve.r. 

dx^ 

tri«x  .1  M«wfti 

Vi 

i^C 

nd«io  .R  ta^i^ 

Si 

j^X^ 

M 

ei» 

*  ' 

IS 

^es 

flo^no^   .(3  •ACodT 

SX 

ei^ 

oftflftit  .A.  tflioet^ 

6fUK»t  i^iifnjsJ  ■:siijne:  sixi'::  ioalL  star  xnd'l      ,»©ltto  fll  toJhrjidvtftla 


•  -■?. 


Tild  fo»i99t lb  bBM   ^iqmpfaeo  lo  xtXi«q| 

7o»ii09  '  'vstiflaane  oeT  9M 

dii-7  ^aXwftiv^n   to  »f»Gqviiq  •dif  net  Ae^if8ft8oa<| 


»oitftf;ir 


^1  ftiie  ^t\llAi  baa  ^^nltiww 


fliawic 


,  iati09«i  do&a  t»tlA     t9$tt9btt<iq9Vi 

■  rii  iQul  W9sit  bBitojoo  vox  bak* 

t%9<T«vtfUi  •:tffe5Aoqan 

6ft«   "V^iU^ni/oo  eil;r  I^IA  tfoT*    ,&9-rj;(/pni   (sftXi^  9lilaao%M«)  ttvoo  axlT 

JT009  «»9wJ9d  x«!>oXXoo  3  moil     ".^ni^ftuou*  od^  &lJfc  I*    ^ba^awana  JtaXlI 

to  aoUMlelr  degeXX'^  BtL$  tc  la^tASi  ail;!   :f^«di  a«ia«q<?«  tl   ,Xaaai/oo  biM 

AsSUI  mU  ni    ,ee«X    ,^  Xi^ffi.  to  AcitftoXa  x'Xo  oxi?  ni  a««X  aoi;roaXo 

laiif  JbAJt    tXTt'l^   ^ap.t  >  ^d:t  x^  6oiro»iaflo«  asv  Minr  lUAS  ad^  to  toaioaiq 


3 

a  "no  bill"  was  voted.   At  the  trl«,l  the  attorney  far  the  respondents, 
apparently  referring  to  the  adaltted  error  In  separating  straight 
ballots  fron  split  ballots,  stated  that  **the  bltmder  was  aade  right 
In  eotu*t  again".  The  court  replied  *It  still  aaJcee  a  difference  of 
36  Totes",  The  attorney  for  respondents  again  called  attention  to 
the  fact  that  respondents  "aade  e  mistake  on  the  reeount**.  The 
court  then  conducted  an  inquiry  as  to  whether  respondents  aade  nlstakes 
in  counting  the  ballots  in  the  Novenber,  1938  election,  in  the  February* 
1939  primary  and  in  the  June,  1939  judicial  election.   There  were 
three  or  four  adjourftsents.   The  record  show^s  that  on  March  5,  1940, 
the  trial  judge  inquired,  "What  case  have  we  on  for  todayt^  The 
special  attorney  for  the  Eiieotion  Coaalssioners  responded,  ^The 
52nd  of  the  24th  Ward,  case  No.  637,*  The  court  asked,  **^ell,  what 
did  you  fladt*  and  the  special  attorney  Answered,  ^The  count  was  the 
sane  as  when  counted  in  the  Board  of  Kleetion  Commissioner's  of floe. 
This  error  wasn't  ooamitted  by  the  Board,  The  Judges  had  nothing  to 
do  with  it,  but  there  were  three  clerks  here",    *  (Apparently  he 
inadvertently  transposed  the  words  "Judges"  and  "clerks",)  The  court 
then  stated,  "I  will  tell  you  what.  The  clerks  In  this  case  are 
— disoharged.  I  think  that  Bllek  and  Miss  tresnak  -  -  I  oan  seeg  their 
action  —  they  were  twisted  up  in  this  irtiole  thing.  I  don't  think  they 
did  anything  deliberate,  but  at  the  %&me  time  they  threw  this  out 
soae  36  votes,  so  I  will  find  'resnak  and  ^ilek  not  guilty,  and  find 
Lelbold  guilty  and  give  hia  a  I1CX),00  fine". 

This  court  has  held  th^t  in  this  type  of  case  the  petitioner 
is  required  to  produce  aost  convincing  evidence  of  the  truth  of  the 
charges.  The  record  shows  that  the  b&llots  were  recounted  in  open 
court  by  the  respondents,  and  that  while  recounting  they  occupied  the 
saae  relative  positions  as  in  the  polling  place.  The  record  further 
shows  that  the  trial  Judge  interrogated  Bllek  as  to  whether  he  did 
the  counting  and  th&t  he  answered  in  the  affirmative.  Nevertheless, 
the  court  purged  Bii«it^  but  found  Lelbold  guilty.   Anparently,  the 
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court  w®e  of  tli«  opinion  %lmt   frank  BUeit  ®nd  Marl*  Tr«»nak,  tht 
other  t-<^o  Judgts,  v«r9  th«  ones  who  eauaed  th«  nlstake,  for  he 
eald,  "they  were  tvifited  up  in  this  whole  thing".  He  exoueed  thentt 
however,  because  he  did  not  think  thftt  they  did  anything  deliberately, 
but  "ftt  the  aaae  tlae  they  threw  thie  out  soae  36  ▼otes*.  Thereupon 
he  found  Biiek  and  Tresn&k  not  guilty  and  found  the  respondent  guilty. 
A  nere  rsoltal  of  the  proceedings  before  the  trial  court  Bakes  it 
clear  that  no  convineing  evidenee  of  the  truth  of  the  oh&i^es  as  to 
respondent  Leibold  was  presented. 

Fop  the  reasons  stated,  the  judgment  of  the  County  Court 
of  Cook  County  is  reversed, 

JUDaMKMf  ISfEHSEB. 

HSBEL,    F.J,    Am  DEKIS  E,    Smi.lTAS,    J,    C08CIIH, 


Mdi   ^M»a%9^^  •I'^iftM  ham  MSt^  JLcMra^  isMt  tmiateit  •tii  to  mw  truroc 

»a®«n«van  «i  x^swr/O  iooO  to 
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m.  mmim  mmn  k.  §mjj^m  aaUmma  %h»  ©pinion 

of  the  eourt. 

Defemliiiitg  fity  of  CMca^^,  terll^  WAm  appeal  from  a. 
$&^^mMt  @nt#r©d  in  tim  Olrcmlt  QouTt  in  fav©p  ©f  plaintiff 
I@a®  fBmnmrt  for  |l,000»  l5©eaM8«  ©f  Iftjurits  all@i©d  to  hmis  lm-®n 
r@e«lir®d  by  plaintiff  i^ll©  walking  m|-»on  at  ii.d®w8sll£  on  mrth  firfifee 
nwnw©  In  Ui6  CJltj  of  Olidcai^o  on  :^<j@»'ber  ^,  1^3?^  at  afeout  8:;50  ^•M..- 
fli©  e©«ii©  was  tried  fe®f©r@  a  JM^®  rmtl  ^m^*     ^^  trlml  ©oia^t  oiner- 
ml®d  def®Rt©nt»0  isotion  for  a  m#w  trial. 

1»  point  is  rais«d  on  tiw  plS'Stidingg* 
Flaintiff«s  nmorf  of  m®  ease  l@  that  tke  0ity  ©f 
©feiesao  negli^ntlir  and  oertlessljr  p@imitt@€  tte  iid*?»slk  at  tJ»© 
|i,®©0  ^f  the  eiseident  t©  b®  and  rmt&SM  In  fi  d.!.i«,|pf*€ni:fl  awl  w&m£9 
^©iKUtl^nj  lamt  ths  «n«?r@n  anSL  a©pF®se©d  portions  ©f  to?  siaewailk 
»a»s®d  plaintiff  to  inttyt  the  t©e  of  h^r  foot  in  a  aepresalon  or 
|l@Ii»  #ii©h  e«»ii#d  iasf  to  ttwbl®  m^  fall  ^on  mw  pavosent  tiiereby 

laie  d«5f©ndant»t  theory  of  m©  cas©  is  ^lat  tli»  0I infest 

l^f«4t  in  tlm  mtmmlkMt  %km  t:te«  and  plae®  #f  tb©  accident  waa 
mt  m^  as  to  im?>o@«  ^o»  th^  Citj  of  dhieiii^  itaMiity  for  tim 
injury  sustain^ed  ^  plaintiff f  tliat  plaintiff  at  and  isiraediat«ly 
l3efo«  .th®  time  of  tis^©  aecitent  was  not  In  th©  axercis©  of  ordinary 
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<j&ro  for  lier  own  aafoty  ■411*1  w:^s.  guilty  of  n©t'.llg«snoe  contributing 
to  Imr  own  injuryj  that  the  atatutoi^  inotlct  »enred  on  th®  city  hy 

th©  plaintiff  wm  fatally  (lefoctlw  Iw  tJmt  it  i^ve  imr  Mdy®8s  at 
Wm  t%m  «li©  j^calwt  tlij®  ifijtiry  sa  4@2?  mrth  tim3m  m^wsm,  wiille 
lUid  ©vldenee  dlsolosffd  timt  th©r©  is  no  su«fe  0tip«»et  aMress. 

Th©  ©vid©nc<?  tends  to  show  laiat  on  tbB  day  of  the  aeclSent 

plaintiff  was  walXl.ag  sowtli  on  tirmko  airemtej  ti»t  it  itas  a  dry  day 
sM  @la®  TOilfced  yntll  siyB  emu's  to  aunayslAe  a,"?^enu©  aM  thtui  turned 
«»®t  nt  th9  curb  te  QTom  to  t^  otb@r  side  of  t^@  street,  i^ri  the 
^m  #f  Is^p  l®ft  f©ot  strack  &n.  mi«av»ii,  ^aggst  diipresslon  on  Uie 
®^sswalk,  i^i«re  It  J© 111*  lam  pavement  aJid  th©r@  fe«ea®«  »*3ac>okea  In", 
©musing  ii0r  to  fall  t©  tlie  p^w^  wi5«r«  slifi  r®ft®ln©d  until  isk©  »as 
iPi»ev®d  to  tor  J'j©s«  ^  h&v  ImBimn^  imi  ilr.  Madti,  iier  n^lftMbor;  that 
S9P*,  fl«is©li«©r,  th©  attwid,liig  physiciaji.,  iratB  ««»»is#d  md  hm  adiainis- 
ttl^d  treatrsent  to  her  la^w^les  aad  h&l  |>lalntlff  tak©a  to  tli« 
lii»th@«m  mmornm^  Hoipltalj  that  tmrloiia  X»ray  pictures  w©r© 
t^iim  of  plsiatlff*®  Ihjiii^d  foot  mui.  are  wt  fprth  as  ezhlhlts  3, 
4,  ®  and  6  in  eiridancep  and,  sJ'i©w  a  fmctur®  of  the  Ijonai  of  the 
ania«,  that  is  a  f?^fcBt«r@  of  the  fibula*  wMeh  It  is  contended  is 
-m^ve  ®©rioii-«  than  fracture  f  of  the  boB®  ah0^«  the  aaia©  -a-yi  In  ti» 
opiwleU  of  Br.  Il«l8^hn®r  th®r©  oquI&  \m  aone  futwr©  or  permanent 
disahility  to  plaintiff's  ai^sle* 

Wm  aef&mlmt  c«>nt;®nds  that  t|»  s>lAlnttf f  ims  pillty  of 
i^-gligeno©  €^ntrllmting  ta  h©r  ©to  injury;  ^at  plaintiff  having 
trsaveled  sany  tlm.«  W  ^^  inter«@etion  ^hi&r«  ^0  was  lnj«r«3d  mAo        , 
m  effort  to  esrold  hsing  |a3ur«d  at  th©  s^t  whioh  sh^  knew  to  be 
dtfectiva, 

l>ef©ndant  fsrthar  cont®.nds  tl^t  h^daisa  th©  nlle«.^d 
defective  condition  of  the  sl&mmlk  in  (moatlon  v&b  so  ali^jl-it, 
1^  reasonably  prudent  perton  w&wld  foresee  or  anticipate  injury 
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w3«* 
fKBaialtlng  from  Its  •xliit®nc®» 

«li®tlier  &v  not  the  pl&lntlff  wm  #Ullty  &t  oontrltftttory 

»«gligtaoet  aM  wtethet*  ©r  not  tli«  tlef entrant  was  guilty  of  ne^jlij^nc® 
in  beln^  r^spottalMt  for  tl^  aceidontt  and  t?h®t]ier  or  net  tim 
a&aittod  hole  or  Aepresslon  in  tlie  st?»eet  laras  tJie  ppoxlmate  oau.90 
of  tlfi®  accident  or  sufflolent  to  cau«©  iald  aocident,  vsus  wltliln 
the  proTlne©  of  tli©  Jury  to  dooids* 

In  tim  aum  of  ^Iplea  v»  0;iiiieO'»^€«iii|l^i||^  Gq>.  g34  Xil,  App, 
SOS,  this  oourt  at  page  509,  salds 

«f©  tMn^  It  ol©a3p,  aiKller  the  «via^ne#,  th&t  wl«th«y 

plmlnttft  igfusf  ejscrclaiiig  dti©  care  for  h«r  o«n  safc^^  and 
wijj© tiller  d©feml,«int  ims  RSigllgent  la  fatlliig  to  >;©ep  tti© 
iron  doors  Ift  a  propur  state  of  re|)atp  -rore  tor  tlie  Jury. 
ArkI  upon  a  oare:niX  oonsM^ratton  of  thfi  record,  w®  are 
uaabl©  to  say  tlmt  titf;  finding  of  the  jury  la  plaint  iff  •§ 
fa'VOT  on  botii  of  these  questt.>ns  Is  agaiast  tJio  isanifget 
?iit  of  tlie  eTldonea*** 


In  tfe  ea«©  of  .l^M  ▼•  ff.j^lfjr  M  B^UfTf^^l.^.*  364  111.  §??, 

it  lima  .held  i^mt  tins  matter  as  to  tim  ItaMllt^  of  ttm  oity  because 
©f  tli@  different  level  in  tii«  tid@wGlk  m.B  a  ^©stlom  for  tlie  Jury 
to  determine. 

^  M&SLy*  MM.M.MM§mj.^^^  211  •  ^->P'  ^®*  Mr.  Justice 

Wilsoa,  tlien  of  this  oourt,:  at  p&i^  ^fft  of  his  ofslnlan,  eaid! 

*Zt  is  $mt  aegllgenoe  r^p^  m  ior  a  p^edestrian  to 
twe  &  side-mlk  ©ven  ti:i©a#i  }m  r*^'  mv&  imo-^lsd/ji  of 
ft  defeet  tax© rein-  rmr  msh  it  lae  said  as  a  r^^attor  of 
law  tliat  tlie  -^-laintiff  'tms  guilty  of  eontributoTT 
nei^igenee  in  passing  intfier  the  tree  with  kijowledge 
that  tl'i©  1JJ#  W13.S  tn  paor  oonditton  3J»1  liable  to  fall. 
flso  ej^eatien  of  contributory  a©:.ligen©o  under  suoh 
eiwsumstsnoes  is  one  wMcli  must  l>#  left  to  l^m  Jary.**^* 

©©ntliiuing  in  ^mt  opiisiaii  ttee  oourt  q^i^tee  from  the 

ease  of  Mattoon  r,  fs^ei^^  ^7  111.  STS,  as  follows  J 

*'*It  I3,  liowmr^Vg  well  settled  law  in  this  State, 
tbat|t  vhrn-o  *  man  knows  of  a  d^ofsct  in  a  aidewsllc  .and 
waHai  tiM?.^'-on,  Ms  dol^  m  T7lth  such  .knowled.ge  is  nftt 
negligence  ^ey  qf .  &8  a  matter  of  law.       The  fact,  tJiat 
hm  gosB  upon  tlve  sidewalk  with  knowledge  of  the  existing 
defect,  is  m  oircuiastance  to  l>©  taken  into  consideratian 
lay  tJie  J«ry  Mtli  all  tiie  other  f aet»  -and.  circura-stancGa 
in  deterralnlrig  tJie  suettlon,  ^'dwther  lie  was  giillty  of 
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;^ivoli- 
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■■"'ft 


contpl'Kiutory  nogllgenea.       The  sa»«  i&  tru©  aa  tti®  fact 
tlmt  im  mijdit  h0>v«  taleen  anotlier  toxi%&  to  reach  hi  a 
a*stiiis?.tloii  Umn  Urn  ©na  wlilcii  te  actmaiy  pwrsraad,  •  *» 

»9«  also  Cit^  of  SM.c-;.;:iQ  v>  lateiSfc*  1«  til.  35Sf  JsUiSS  v. 

^Xty  of  Fa2?^iiQ£^tQiit  2^1  111.  2M  md.  |a#^.  ir.  ^41fj[,,„ai^  Q4<r^^{a>,f 

^a  ■Xll*  4pp«  §.. 

It  is  ftirtiisr  ©onteffca®^  by  d@fei4da,i4t  t!mt  tlw  iiotliD®  wldolx 

DRS  s®r^e<l  upon  tlie  ei^  was  not  In  GQmpltmm^  wltli  the  statute 
mA  was  fatally  dtf®ctiv©  l»®eaust  it  j^oited  an  alI»g«Ktly  ij«s©rr®ot 
aMreaj  a®  plaintiff •«  renM^nc©'.     fl»  rtti^eno©  was  doaorlfeecl  la 
th®  notlo©  as  4@g?  Kort!-i  Bi*aJte®  ««i&mie.     tlis  ss^fie  pi*e«ls#.s  ^as* 
tJ«>  8tr©#t  a*My0s?3  of  411^  Mortb,  l^«»ake  a^r^iiiai  a'«ia  th©  T^oord 
aff iwiatlVBlsr  sbowa  timt  ttere  i»«fi  no  liit^tnr^Rliig;  |js»opeyty  or 
ymmQf  Imtms^n  4S3S  and  <i2@  M©rth  l3«mlEe  awn\j©  and  timt  1^ 
f»®f®rt«tng  to  4iSI7  'U&w'th  J9*^#  aT^R««,  it  ©0^:1,4  o&j  la^r©  teen 
i^aso^nably  iiit^MM  to  wmmxi  ttm  pr^nim&  lwsMis.t>ely  aajolntng 
tto  iMlldliig  at  Mas  M®rm  'l^mM®  &Ymm*        Tm  .^tutmt®  oositi^llUig 
tft  tills  mm^.$  Gtept©r  ?0,  l*ar>  7,  See,  f,  %l.  i«v,  itats.  19-3i» 
«®0is  mt  mm^m  n^t-  Urn  mtXm  liiiai  &%&%^  nm  &tim&%  aMress 
®f  tto  ©laiiBant,  tett  that  Mm  ressMsuet  fee  gtT@?u      TJisr®  was  no 
iiity  to  st>«Matfy  tho  sti-©6t  BiSll»sf  .'yii  m#  mtU^  »s  smf flclant 
&s  li^iir^  to  identify  %im  vmm^m®  of  Wm  plaintiff*      fftComb  v« 

-^'  2^5  MmmJff  £ll2LM.»imMl£*  i^  ^^s©.  ®i. 

Tlw  mimmm  ^iwm  t>mt  pXal?Jtlff  llimd  at  4629  Mortli 
llrakeavemi®,  was  well  knowi  and  eould  Imv^  Wen  easily  foiursd  ligr 
Bmlclng  inqa^try  of  Um  sx®l#ife>Ffi.       Th®f©  was  eo  bfilld.lng  bet^@en 
4§2S  aM  4SS©  i^rtii  Irsffifet  aT^nim,  ant  lnq.uis'y  at  eitlior  acMresg 
KimM  Isav®  ilsclosea  plaintiff^t  aail3re'S&, 

I*ef0!f»la«t  also  oo^laina  thmt  tJi©  coitrt  ©rrfkl  In  over- 
Fiaing  th®  d©f#i5<!laRt*s  H^tlaws  for  si  aireotod  v®r«lict,  a  new  trial 
«iid  jTiO^snt  In  favor  of  ck^feiMimt  notwlthstim^lj^  th@  yordlct. 


rnoo 


,  :    fit 


.^O'  ^4lf: 


fw<m  a  rsvlew  of  the  recoil  w©  do  not  thlidfe.||||^ 
court  ®rred  and  w©  bellev*  %l^  co^irt  was  Justified  in  enteplng 
^ttiigB!0nt  on  the  verdict  of  the  Jui^. 

ffi^T  mm  reasons  hernia  0WR  ths  Jttdgi^&t  of  tha 
«il»euit  CJourt  i«  affirmed. 


umuig  p.j«  Am  wmmM,  j«  ^sicim* 


♦T,  ^aatsiifi  tiiOi  -v-Hi  tM(Bsm 
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of  the  Estst 


THE  M£THi 
eoroorst 


m,  jusTXCi:  dkmis  «:.  bullitaw  DEtitsmo  the  opihioh  of  thk  ootrar. 

Hue  trust  Gonpany  of  Chie^tgo,  as  %dainittr«tor  of  tlie  £etat* 
Of  Stella  Oftslenlosa,  Deoeaned,  brou^t  suit  agalnet  the  Metropolitan 
Life  laettraaee  Company  on  a  ?oIiey  of  insurance  for  '500  issued  on  the 
life  of  -'tella  Oasieaioza  and  payable  upon  her  death  to  her  estate. 
A  trial  vae  had  in  the  Muaioipal  Court  and  the  Jury  returned  a  yerdlet 
for  plaintiff  for  the  full  amount  of  the  polley.  On  defendant's  aotlon 
the  trial  court  entered  a  judgment  gfon  obstante  veredicto  in  faTor  of 
defendant,  frMi  which  Judgaent  this  appeal  is  t&isen. 

Plaintiff's  statement  of  olain  alleges  that  on  Novmiher  11, 
1935,  defendant  issued  a  policy  of  insurance  on  the  life  of  Jtella 
Oftsienieza  for  ^500  and  th&t  on  Deoenhar  16,  1935,  said  Stella  Oasienisia 
died;  that  on  May  29,  1936,  letters  of  administration  ver«  issued  and 
granted  to  plaintiff;  thnt  defendant  vas  furnished  with  proof  of  death 
of  said  insured  snd  thsit  defendant  hat  paid  no  part  of  said  sun  of  ^500* 

'defendant's  affidavit  of  serits  »a»its  that  defendant  issued 
said  policy  of  insurance,  but  denies  liability  and  allege*  that  the 
insured  w^.s  not  in  sound  health  at  the  tine  the  policy  vae  issued,  but   ^ 
that  the  £eid  insured  had  r^ceiired  medical  tresitment  and  hospitalization 
for  diabetes  mellitus  vlthih  two  years  prior   to  the  date  of  the  policy 
and  that  by  reason  ther^wof  ths  terae  and  ©onditlone  -^f  said  policy  had 
been  br«ached  and  therefore  esid  policy  le  void  /ind  thst  the  liability 
of  the  defendant  company  is  limited  to  the  return  of  the  premiums  paid, 
or  "1,80, 

There  is  no  dispute  as  to  the  payment  ot   the  premiums* 
Plaintiff's  theory  of  the  case  is  set  forth  as  follows: 
(1)  The  burden  of  proving  ill  health  of  the  insured  was  on 
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tho  d9f«n4aDt,  B.n&   thr^t  burden  v&s   not  sustained; 

(2)  "■  t«ll»  Oall**  who  received  meaiosl  *nd  hospital  tre-tmant 
for  "diftbeted  aellltui"  w«»  not  ld«ntlc»,l  with  t«IlA  Osalenleza, 

the  pl&lntlff*s  Intestate; 

(3)  The  Jury  having  heard  the  evidence  pressnted  by  both 
the  plaintiff  and  defendant  on  the  qu^»tlon  of  the  identity  of  the 
leoeased  and  the  insured,  and  on  the  question  of  the  health  of  the 
Lneured  at  the  tlae  the  policy  wae  Issued,  X%b   vsrdlot  on  those  questlone 
3f  faot  Is  eonoluelve. 

Defendant*  e  theory  of  the  case  la  and  defend&nt  oontende  th»^t 
ander  the  teras  and  provlelons  of  the  policy,  where  the  undisputed 
evidence  showe  th&t  insured  had  received  laodleal  and  hospital  treatment 
for  a  serious  disease  "diabetes  mellitue*  within  tvo  years  prior  to 
the  policy  date  which  was  not  disclosed  in  the  application,  and  that 
the  Insured  y^&B   not  In  sound  health  as  of  the  date  of  the  IsfUanoe  of 
the  policy,  the  eonpany  may  declare  the  policy  void  and  is  liable  only 
for  return  of  preaiuaia. 

The  evidence  shovs  that  a  policy  of  insurance  was  Issued  by 
the  defendant  insurance  company  upon  the  life  of  Stella  Oaslenclsa,  at 
hier  request,  on  Hov ember  11,  1935;  thst  she  ^as  18  years  old  at  the  tiae 
and  that  on  Deeeaber  16,  1935,  she  died;  thst  defendant  refused  to  aalce 
payaent  under  the  oolloy,  but  tendered  J2,08,  representing  preffliuat  and 
Interest,  irtiich  was  tendered  and  refused, 

I*he  evidence  further  shows  that  the  Appllostion  for  insurance 
was  executed  by  the  Insured  on  October  £2,  1935,  in  which  she  stated  she 
was  in  sound  health;  thet  she  had  not  been  under  treatment  in  any  clinic, 
hospital,  etc,  within  the  psst  five  years,  not  had  she  been  under  the 
care  of  any  physician  within  the  past  three  ye  rs  and  had  never  had 
diabetes.   Said  application  also  recited  that  the  answers  made  were  for 
the  purpose  of  Inducing  the  company  to  issue  a  policy  of  insurance. 

The  evidence  further  shows  that  the  policy  Issued  by  the 
defendant  ooapany  on  Noveab«r  11,  1935,  provided  that  the  company  aesuaes 
Iw  obligation  other  than  r»tum  of  nremiuap,  and  aay  declare  the  policy 


«36n«^»6  «j 


tSsfpJs 


:) 


9x^   lo  %4ii. 
j4fllJ  »fras5a«^':;  Jfiifefl©t«l3  fine 


■^ftiNwi    D»VJr«.'?v 


a^<i;»l»£!  be^  Vllsalalq  •! 
•»i»ifi«9ii;[  to  xrufjTtti  ni^ 

C£E«    0MWAXT9   •i£I 

;(3(iB9veN  oo  «}a«arpn  mi 
dilo^i  wis  ^•baa  9««>xj 

sdf   tQfcfl«  ooetf  9d»  Iwual  tlou    »a'T  •  xiUIv   ,«*»    »X**lq»< 

not  ««TPv  «&»fff  ©T -»«»««*  »if7  jiiMtf  l>©*i<?*n  oaX«  rtei«  ■■■    ftJUfi     .a»^*dji. 

t   "io  %oilc>'.    a   J^^waai    o*  tfl«cT»©o  »s^   ;^X©»feni   to  »»o<ywrq  (U 
tii   Id  bstfiai  t»X-i  t«if*t0t  s»49ni»ii>lv^  ftrfT 

foiXoc,  Ml?  •n«X&«&  %M9  ha»   ,4fltt;ift'  -^7  latf^o  ooilasiXtfo  < 


o? 

to    »OB'?.l 

tin® 


3 

▼old  if  the  insured  vae  not  in  aovuid  health  on  the  date  of  is^ue,  or 

If  the  Insured,  within  two  years  before  date  of  ia&ue,  hud  been  attended 

hy  a  physioian  for  any  serious  disease  or  eofsplaint. 

*•  think  the  decision  of  this  oase  is  controlled  neinly,  if 
not  ooapletely,  by  determining  vhethsr  or  not  the  laaured  Stella 
Oasienicza  is  one  and  the  ease  person  as  Stella  Gall  vho  vas  treated 
for  diabetes  in  the  Cook  County  Hospital. 

Hie  eTldenoe  shows  thet  the  report  of  the  Department  of  PoUee 
dlseloses  that  Stella  Gall  was  removed  fron  her  hone  at  4550  South 
Fairfield  Avenue  to  the  Cook  County  Hospital  on  Deeeffiber  16,  1935,  and 
that  she  died  at  the  Cook  County  Hospital  the  s&ae  day  at  1:50  P.M. 

Mary  JanoTietz,  sister  of  the  insured,  testified  that  the 
Insured  was  taken  fron  her  hose  at  4530  South  Fairfield  avenue  to  the 
Cook  County  Hospital  on  December  16,  1935,  about  nine  o*elQek  in  the 
aoming  and  that  on  the  s^aise  day  about  two  o'clock  in  the  afteraoon 
she  heard  th&t  her  sister  had  Just  died;  that  her  sister  was  18  years  satA 
two  son the  old, 

Hie  report  of  the  Department  of  Police  further  shows  that 
Stella  dall  was  18  years  of  age  and  "a  known  diabetic^  and  died  on  the 
date  aforesaid  at  1:50  P.M. 

The  custodian  of  the  Cook  County  Hospital  record  produced 
the  records  in  their  original  condition  and  testified  that  he  did  not 
know  who  wrote  "alias  Stella  aasienicea**  after  the  name  "Stella  Gall" 
which  appeared  thereon* 

0r.  Deutseh,  whose  deposition  was  read  in  evidence.  Identified 
the  Cook  County  Hospital  record  of  "Stella  Uall*  of  August  12,  1935,  at 
i^ieh  esrlier  date  she  had  been  in  the  hospital  for  diabetee,  aad 
stated  that  he  as  an  interne  at  said  hospital  at  that  tiae  and  that 
the  hospital  record  was  in  his  handwriting;  thet  he  reaerabered  writing 
the  patient's  history  and  that  he  wrote  it  down  as  the  patient  gave  it 

to  hi^r- 
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Ot3j®ctlon  la  ma4»3  to  the  testlEJony  of  i>j».  Deutsch. 
f®  think  tho  objection  lereled  at  that  dsjjositioii  should  have 
feeffin  raad®  prior  to  thi®  triad  ®M  rul®d  iiijoii. 

Altb©Utrh  It  Ig  eoiie©-d«9d  tiast  th®  tonj«d«n  Is  upon  the 
a@fend.rmt  Inepuraiicr'  compaigr  to  prove  its  defense  as  Interj^osed 
iB  tills  cas«,  ma  tMnJfe  from  a  consideymtioa  of  all  the  ©vldene© 
tfesit  tiM  «it#lla  ftall*  wl»  im»  ateltted  t©  the  O^ok  Coanty  Hospital 
mk  tli@  dates  afo2»es.ald  rayi  tJi©  asste  peyson  as  it«lla  ftasiencza  in 
^los®  n«is»  th®  polloy  of  in.sisranoo  hei^in  -was  Isisued. 

fk©  eirid0n€«  pmstntfid  in  titXB  case,  sttc^  as  tJ^  age  ©f 
ttee  iaimred^  tl»  »tre«t  a^toeas  of  tto  Q-asisnisxa  fmilft  tkB 
time  of  the  in^ared^  e  reaoval  fr»r>m  her  home  to  the  Cook  Ceuutgr 
E&spltal  and  the  hottp  ©I*  hep  d@ath»  ali^st  conclusively  prove 
^iist  Stella  fell  aita.  itella  «lasJleiil.em  were  one  af*d  the  &^m» 
psersoa.     fed  it  been  ©t^rwlse,  do\ibtl®«s  ai^le  pFoof  would  have 
\mmi  avallahle  to  have  estahllshed  saoh  £^&t* 

jProift  a  f^view  ©f  th©  ©nti5*e  r«-o©rd  w®  a.x^  satisfied  tiaftli 
thsi  trial,  esurt  itais  justlfl^a  In  sthstitutlug  It®  veMiot  fQT  that 
#f  the  J«ry,  and  for  t'le  reasone  h®r©in  given  the  Jud^ent  of 
the  Mtmloipal  Court  is'  affirmed* 
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PfiRIOH  COURT 
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HE,  JUSTICE  DENIS  E,  SUl  LlVilS  DELIVKRED  THE  OPIHIOH  OF  THE  COURT. 

In  this  oese  a  bill  ^tkn   orlglnftlly  filed  for  an  accounting 
between  two  torothera  ^Ako   had  entered  into  a  partnership,  ^fter  & 
full  hearing  in  the  accounting  between  the  brothers,  a  decree  was 
entered  in  favor  of  Fred  Kotek.  and  againet  Charles  Kotek.  An  appeal 
VS8  then  aken  to  this  court  and  the  decree  of  the  ^hK^erior  Coux^ 
-*'&8  here  affiraed,  Kotek  v,  Kotek.  296  111,  ^pp»   641,  In  the  forwer 
appeal,  the  intervening  petitioners  here,  signed  the  aopeal  bond  and, 
apparently,  they  now  with  to  avoid  their  liability  thereunder.  Ihe 
original  decree  foimd  that  there  was  due  to  plaintiff  from  defendant 
the  SUB  of  3,258,01  as  his  share  of  the  partnership  profit©,  the 
partnership  hfsving  tenainsted  iDeoeaber  ?1,  1931,   ihe  decree  further 
found  th&t  the  plaintiff  and  the  defendant  each  were  entitled  to 
an  undivided  one-half  interest  in  a  piece  of  real  estate,  and  that  a 
division  and  partition  of  said  premises  be  nade.  The  judgment  for 
13,238*01  was  the  talance  due  plaintiff  as  &   result  of  the  accounting 
in  the  partnership  matter  proper  and  ^^ae  separate  and  apart  from  the 
interest  of  the  parties  in  the  real  estate,  but,  as  heretofore  stated, 
eaae  as  a  result  of  the  partnership  transaction.   After  the  sale  of 
the  real  estate  in  a  partition  proceeding,  the  court  re-referred  the 
aatter  to  a  master  for  an  accounting  of  the  rents  received  and  for 
the  moneys  disbursed  in  connection  with  said  real  estate  ownership 
and  for  the  expenses  in  connection  with  the  said  partition  proceedings. 
Apparently,  there  is  no  dispute  ss  to  the  ©mount  chargeable  to  the 
defendant  for  rente  which  were  collected  by  him  from  the  premises  and 
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for  oocupanoy  of  a  portion  of  th«  prralsea  after  a  dlteolution  of  the 

partnership. 

It  further  appeare,  and  it  la  agreed,  th^t  the  rentals 
wBounted  to  12, 346,00  and  that  the  defendant  ie  entitled  to  a  credit 
of  «4, 445.00  for  malntenanoe  of  the  premleea,  leaving  a  belanee  of 
57,900.00,  out  of  whloh  sun  the  plaintiff  Is  entitled  to  one-half  or 
#3,950.00. 

After  the  appeal  lA  the  f onset*  ease  to  this  oourt  aad  the 
afflnsanoe  of  said  Judgment  therein,  th4^  sane  not  having  been  p&ld  to 
the  defend&nt  at  the  time  of  the  partition  cale,  the  chancellor 
ordered  that  the  Judgment,  entered  as  a  result  of  the  accounting  rela- 
tive to  the  partnez^ihlp,  be  paid  out  of  the  share  of  the  defendant 
vhleh  was  coming  to  him  es  hie  share  of  the  amount  realized  from  the 
partition  sale  of  th«  reel  estate*  Evidently,  the  sureties  on  the 
appeal  bond  thought  the  court  erred  In  ordering  the  payment  of  the 
partition  suit  money  to  be  applied  on  the  accounting  suit  Judgment. 

We  have  been  unable  to  find  In  the  briefs  that  the  sureties 
have  paid  the  debt  for  vhloh  they  are  liable,  but,  assuming  that  they 
hsve,  ve  are  asked  to  treat  the  claim  of  the  intervening  petitioners 
as  a  subrogation  of  the  defendant's  claim  arising  from  the  sale  of 
the  real  estate. 

Ho  cpuestlon  It  raised  as  to  the  pleadings. , 

Plaintiff's  theory  of  the  ceee  Is  that  plaintiff  was  equitably 
entitled  to  have  the  distributive  share  of  proceeds  of  sale  belonging 
to  the  defendant,  Charles  Ketek,  applied  first  in  payment  of  the  sum 
found  to  be  due  from  said  defendant  to  plaintiff  for  use  and  occupancy 
of  and  rentals  collected  from  the  premises  sold;  that  the  right,  lien 
or  equity  of  the  plaintiff  in  said  proceeds  and  his  rl|^t  to  have  them 
applied  first  In  payment  of  seld  rent  ere  prior  and  superior  to  the 
right,  lien  or  equity  of  Intervening  petitioners  (sureties  upon  appeal 
bond  of  Charles  Kotek)  In  the  proceeds  of  ealej  thft  the  Intervening 
petitioners  were  not  equitably  entitled  to  have  the  proceeds  of  £ale 
applied  to  the  Judgment  entered  May  15,  1936,  end  that  the  Intervening 
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petltionera  v«re  not  ecttitably  entltlad  to  be  exon«rated  from   their 

liaMllty  upon  estld  appe&l  bond* 

the  theory  of  defendant  and  interrenlng  petitioners  (sureties) 
is  that  by  virtue  of  the  affira^tnoe  of  the  deeree  entered  M&y  lb,   1936, 
the  intervening  petitioners  (sureties)  beeame  liable  to  the  plaintiff 
in  the  aaount  of  srid  Judgment  and  int treat  thereon;  that  the 
defendant*  Charles  Kotek*  was  in  duty  bound  to  pay  iB&id  Judgment  of 
M&y  IS,  1936^  froa  the  proceeds  of  tale  belonging  to  the  defendant  for 
the  benefit  and  protection  of  the  sureties  upon  hie  appeal  bond  (inter- 
vening petitioners);  that  the  intervening  petitioners  (sureties)  were 
equitably  entitled  to  have  the  distributive  share  of  the  proae@ds  of 
sale  belonging  to  the  defendant,  Charles  Xotek,  applied  first  to  the 
payment  of  said  judgment  of  May  15,  1936,  under  their  right  of  subro- 
gation and  indemnity;  that  eouity  demands  the  exoneration  and  dieoharge 
of  the  sureties  (Intervening  petitioners)  from  their  liability  upon 
the  appeal  bond  filed  herein  by  the  proper  application  of  the  proeeede 
of  sale  of  the  real  estate;  that  by  virtue  of  the  terns  and.   conditions 
of  the  order  of  ®sle  ent9r®!d  July  7,  1939,  the  plaintiff  oould  only 
apply  upon  his  bid  his  respective  ehare  of  the  proceeds  of  sale  and 
any  sua  of  money  found  due  to  plaintiff  prior  to  suoh  sale,  nanelys 
the  anount  found  due  to  plaintiff  under  the  decree  of  May  15,  1936; 
that  defendant  wae  equitably  entitled  to  have  the  judgment  of  May  15, 
1936,  paid  and  satisfied  fi^oa  the  proceeds  of  aale  belonging  to 
defendant  to  protect  the  suretiee  upon  his  appeal  bond  (intervening 
petitioners)  and  that  the  manner  of  aistributian  of  the  proceeds  of 
sale  decreed  by  the  Chancellor  in  effect  altered  the  teras  and  condition 
of  the  order  of  sale,  and  writes  a  nev  contract  for  the  sureties  in 
thet  the  sureties  will  be  required  to  pay  an  obligation  determined  long 
after  they  had  entered  into  their  contract  sand  which  they  had  not 
contracted  to  pay. 
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Aftor  re&dlng  th«  thAories  of  the  contending  parties  to 
this  suit,  as  88t  forth  in  the  briefe,  wa  cannot  discover  wherein  the 
eourt  in  the  exercise  of  its  ecfuit&ble  powers,  did  other  than  mete 
out  Justice  as  bet^feen  the  tvo  parties.   Here  arose  a  situation  wherein 
s  judgment  of   the  trial  court  <^as  affiraed  by  this  court*  the  asount 
of  the  Judgment  not  having  been  paid  and  satisfied  until  the  chancellor 
who,  having  noney  in  the  court's  possession  which  belonged  to  the 
debtor,  deeidad  ths^t  the  creditor  vhould  receive  his  aoney,  and  so 
ordered.  In  this  regsrd  we  do  not  think  error  was  oonmitted,  A  wide 
latitude  is  accorded  a  chancellor  in  the  natter  of  sdjusting  ecco\mte 
between  contending  parties,  the  ultimate  object  of  his  function  being 
to  administer  justice  us  between  the  parties. 

Ho  question  of  law  is  involved  in  this  os^ee«  The  parties 
agr#«  as  to  the  fsote  and  we  are  of  the  opinion  that  the  chancellor 
was  right  in  his  decision. 

For  the  regsons  herein  given  the  decree  of  the  chancellor 
of  the  Superior  Court  is  affirmed, 

EFM&h,    PJ,  AND  BURKE,  J,  COSGim^ 
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@f  til©  eourt. 

On  «fan«aiT  ®»  IMIi,  tte  m^^m^&v  Qawft  of  Coolt  C^wnty 
psiiited  mil  ord®|»  tor  e  tmsup&Tw^  inH^mmtl^m  rmstiminXm^  th«  defeni,-. 
ants,  UmiT  agents  aiid  sttorn©j§i  frmk  h&lA%ng  ckp  attem'stlng  to  Jicld 
sRif  meeting  for  tli©  pwr??o®®  of  @l©ctirig  sffletrs  or  trfinsactlnij 
si^  ©titer  basin^is  te  anS.  for  'felsy®  't^odl^ieR  BBioa  Bn^^jtlst  Gim*.|»c}i, 
afjd  fto^thsi'  rest  Joining  th®  defeMsnts  frois  3i®i©  sting  or  ifi  my 
if®y  lsterf©rln||  Mth  l!r.  liaawoM  M.  fasr^j*®!!  ti^  t^®  collsctlcn  ftl 
©0ytalE  i*©at-s«         On  April  13j»  IMO^tlte  d<:'f@iidfsfit«  flX&fl  ^Iselr 
®ia^iai4©d  is^tlon  to  dismiss  tiw?  cs:>mr>lalat  aM  tli^ipein  p3.©ade-d  a 
4s®f^e  entered  in  %hi&  CiBeuit  Qotirt  of  ©-©©^  6oimty  on  Jwam  IB,  1939, 
i^hiish  it  mi.s  ii»s«rt#d  decided  the  issues  f9?mrahly  to  ttm  defes^nte* 
In  tlmlr  assf^ed  i»tlon  tlm  atfeMsntii  ©oiit®nded  tlmt  tii©  decree  of  the 
Clx'€\Jtit  Coart  wa®  .^es     Jy>ilc&ta  as  to  Um  mattera  .and  tJtilnga 


aaa©i*t«d  }3^  the  coffl|>lalJit  cm  wMgIi  the   lnJ^allOtlon  ordur  was  b&sed. 
On  U&y  29,  1940,  the  aupwrlcJr  Court  ©f  Cook  Coimty  denied  clefftadants' 
saotten  to  dii^lis  ana  rul«d  the  d<3f©istent«  to  answer  the  consplalnt 
witMn  20  days.       On  Jun^  12,  1940 ,  tbe  d«jf0ndanti  filed  a  motion 
to  dissolve  the  injtmctijri.       fkm  chitf  gr<i*JtM  sot  out  in  the  latt«P 
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laotion  wmm  "^ait  tfm  cause  ^a  adjtiaieatad  in  the  Circuit;  @ouf^. 
On  Jwie  ^,  1940,  the  court  overr^jled  def®i3clants»  motion  t©  dls- 
sciiiip©  th©  Injunction  and  dlrect^gd  tbe  ^efsnaanta  to  fll«  tlielr 
answer  witJiln  0  days.       On  July  26,  1940,  Vm  defendaiitt  filed  an 
sppeal.       Section  78  of  thB  CiTil  I'raistice  Act  allows  an  a:.'p®sl  from 
an  lnt«i»locut;ory  order  granting  an    in^Junetion  or  disaolTlng  sxi 
Injwiotlon* 

An  appeal  from  an  Interlocutory  orinap  planting  am$k 
inj^ictlon  or  ovemsling  s  K*Dtion  to  dissolre  tJie  eai^e  iwiiat  lie 
takm.  and  tJ.i®  record  filed  in  this  co^rt  wltidn  30  d.^ys  fro!s  the 
entry  of  sRich  interloctitory  order,  unless  the  court  grant e  fiArther 
tlae  for  filing  ^ach  record.        The  a|.f>eal  was  t-sOcea  and  the 
record  In  ttee  instant  caee  m%a  filed  in  tMsi  court  on  July  26,1940, 
i?JilCh  mm  within  30  days  from  the  date  -^en  the  order  overruXlng 
t-te  motion  t0  disaolve  the  injimotlon  i^aji  enterad.       However,  tl^e 
chief  point  on  which  appellants  rely  In  thi§  co\xr%  is  that  *tbe 
.decree  entered  in  tS-ds  catiise  is  void  on  the  i^c trine  of  i^b 


l^m  sm»  subj©ot-4siatter  iieroin  Inrclved  havine  feeoa  conclusively 
settled  land  adjudicated  in  a  for«w>r  proceeding  between  the  mi&Bt 
parties,  «*    fh®  Isrief  of  spjjellante  concludes  lor  asking  timt  we 
eater  en  order  "reversing  the  d«©ree  entered  tsy  Judg©  Lupe  on 
May  S0,  1040,  and  that  the  decree  entered.  Is^  Judge  Frystelski  in 
case  M©.  39  0  2^4^  dlisslssli^  the  bill  for  wsnt  of  equity  be 
sustained*  **    The  oriier  ent-^red  1^  Jadi^i  I»up®  on  May  29,  194C',  is 
the  ori^r  defying  tlie  laotlon  of  defendants  to  dlSEalss  the  co%>l3J>nt 
and  \lrectlag  tlmt  the  deff>nilante  answer  witiiin  20  days.       The  defond- 
ants  did  not  elect  to  starid  on  tlielr  laotlan*       Had  they  elected 
to   stand  on  their  sM>tlGn  tljen  a  final  decree  could  have  bee»  entered 
and  the  parties  could  liave  appealed  fr^m  such  final  decree.       4« 
we  have  seen,,  they  filed  anotlier  motitoi  to  diesolve  the  injunction. 
fioweveri  they  are  now  atteiaptinji  1^  attack  the  action  of  Judge  Lup© 
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iti  desnylng  %hi»lv  motion  to  dl8»is6  the  «@f%>laiRt«      An  ^ppeisi  tr&A 

BH  int&TloGutory  ord©r  may  not  be  proseoMt©^  ©aasept  i^i®re  it  la 
allowed  1^  statut®.       SefejiO.tJiti  have  no  rlfjitt  t©  pi^aacut®  aa 
a^pftal  fnjM  tli«  liiteyl.ocwto3«y  ont&r  enters  #r  Ifey  J^,  1940. 

Ws&%  ttoy  ai^  att^t^ting  to  i«»  ia  te  lia?®  us  past  on  a  nonappealable 
iiite^rloeutory  oMer  BnttreM-.  by  Jwli?;©  Liap®  on  May  2©,  1940.       #0 

iwriaot  ©jit©rtaljft  thl&  iirfj®al.         fbtt^for^i,  the  ajjp@!al  is  aisulssed* 
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E.  Downing,  Complainant  yf  William  B.  Finn,  et    , 
al..  Defendants,  William  JS^  Finn,  Cross  Com-, 
plainapf^'  aad  Appellee,    v.    Centenni? 
National  Bank^ross  Defendant 
Appellant 

Gen.  No.  9223  308    I,  A.    3  66 

Mk.  Justice  Hayes  delivered  the  opinion  of  tlie 
Court. 

This  is  an  appeal  from  a  decree  entered  May  19, 
1939,  in  the  Circuit  Court  of  Sangamon  County,  de- 
creeing that  the   Centennial  National  Bank  account 

to  the  cross  complainant  and  appellee  William  B.  Finn,  ^        .^_ 

for  all  moneys  paid  by  Finn  to  the  Bank,  the  Virginia  r     ^ 

Building  and  Savings  Association,  Henry  McDonald, 
Henry  Jacobs,  or  either  or  any  of  them,  for  or  on 
account  of  the  purchase  by  Finn,  in  March,  1917,  of 
a  certificate  of  purchase  for  the  Opera  House  property 
in  Virginia,  Illinois,  issued  to  Henry  Jacobs  pursuant 
to  a  Master's  Sale  held  March  20,  1916,  and  all  dam- 
ages sustained  by  Finn  by  reason  of  the  foreclosure 
decree  having  been  subsequently  held  void ;  and  allow- 
ing the  Bank  credit  for  cash  paid  to  Finn  for  attor- 
neys '  fees  and  court  costs ;  and  ordering  the  bank  to 
cause  to  be  returned  to  Finn,  all  notes  and  other  obli- 
gations given  by  Finn  to  the  Bank,  the  Virginia  Build- 
ing and  Savings  Association,  Henry  McDonald  or 
Henry  Jacobs.  - 

Jacobs  purchased  the  Opera  House  property  at  a 
foreclosure  sale  held  on  March  20, 1916,  and  the  Certifi- 
cate of  Purchase  was  sold  to  Finn  on  March  9,  1917. 
The  mortgagor,  claiming  the  foreclosure  decree  to  be 
void,  brought  ejectment  against  Finn  in  1922,  which 
was  decided  in  Finn's  favor  in  1924,  and  a  statutory 
new  trial  was  taken. 

On  June  14,  1926,  the  mortgagors,  Downing  and  his 
wife  filed  a  bill  in  the  Circuit  Court  of  Cass  County  to 
redeem  against  Finn,  the  Bank  and  others.  On  Jan- 
uary 6,  1931,  the  Downings  obtained  a  decree  finding 
the  foreclosure  sale  void  and  permitting  him  to  re- 
deem upon  payment  of  the  mortgage  indebtedness.  On 
October  14,  1932,  Downing  paid  in  to  the  Master,  the 
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sum  of  one  thousand  six  hundred  fifty  two  dollars  and 
twenty  cents  ($1,652.20),  being  the  amount  found 
necessary  to  redeem. 

On  August  31,  1933,  Finn  filed  a  Cross  Bill  against 
the  Bank,  on  which  the  decree  here  reviewed  was 
entered,  contending  that  the  Bank  was  liable  to  him 
for  alleged  loss  and  damages  on  account  of  alleged  mis- 
representations and  fraud  made  by  the  Bank  in  the 
sale  of  said  certificate.  Said  Cross  Bill  alleged,  that 
Finis  E.  Downing  made  a  mortgage  to  M.  A.  Jones  on 
lot  seventy  sis  (76),  in  the  town  of  Virginia,  and  also 
made  a  mortgage  to  J.  J.  Bergen ;  that  Bergan  assigned 
his  mortgage  to  the  Centennial  National  Bank;  that 
the  Bank  filed  a  bill  to  foreclose  on  its  mortgage ;  that 
Jones  filed  a  Cross  Bill;  that  the  property  was  sold 
by  the  Master  to  Henry  Jacobs,  to  whom  a  certificate 
of  purchase  was  issued;  that  said  certificate  of  pur- 
chase was  procured  by  Jacobs  for  and  in  behalf  of  the 
Centennial  National  Bank,  and  that  Jacobs  held  said 
Certificate  in  behalf  of  the  Banlf.  It  further  alleged, 
that  Henry  McDonald  was  Cashier  of  the  Bank;  that 
said  McDonald  requested  the  complainant  William  B. 
Finn  to  purchase  the  certificate ;  that  Finn  was  unable 
to  handle  it  on  account  of  finances;  that  McDonald 
offered  to  make  all  financial  arrangements;  that  Mc- 
Donald assured  Finn  that  the  title  would  be  sound 
and  Avithout  any  defects ;  that  the  bank  would  see  that 
Finn  was  protected ;  that  Downing  would  not  redeem, 
and  that  the  proceedings  in  the  foreclosure  suit  were 
regular.  Further  allegations  show  that  Finn  relied  on 
said  representations ;  that  Henry  McDonald  was  also 
Secretary  of  the  Virginia  Building  and  Savings  As- 
sociation, which  had  common  offices  with  the  Bank  in 
the  same  building;  that  Finn  purchased  said  certifi- 
cate for  nine  thousand  ($9,000.00)  dollars  at  the  direc- 
tion of  the  Bank ;  that  he  made  his  note  for  six  thou- 
sand ($6,000.00)  dollars  to  the  Virginia  Building  and 
Savings  Association,  and  secured  the  same  by  a  first 
mortgage  on  the  real  estate;  that  he  delivered  his 
rtote  for  three  thousand  dollars  payable  to,  Henry 
Jacobs,  for  the  balance;  that  the  Bank  delivered  to 
Finn  the  certificate  of  purchase  endorsed  by  Henry 
Jacobs;  that  a  Master's  Deed  was  executed  on  said  lot 
seventy  six,  and  that  Finn  improved  said  real  estate 
and  expended  large  sums  of  money  for  material  and 
labor.  Said  Cross  Bill  further  alleged  that  after  the 
original  bill  in  this  cause  was  filed  and  served  on  Finn, 
he  inquired  of  the  Bank  the  nature  of  the  suit  and  was 
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told  by  the  Bank's  Cashier,  Henry  McDonald,  that 
there  was  nothing  to  the  proceeding ;  that  Finn  should 
dismiss  the  same  from  his  mind ;  that  the  Bank  would 
attend  to  the  suit  and  do  all  that  was  necessary ;  that 
the  Bank  would  fully  protect  Finn  against  any  loss  and 
harm,  and  that  Finn  should  not  employ  counsel  or  give 
the  suit  any  further  attention.  Finn  further  alleges, 
that  he  depended  on  this  statement  and  did  not  hire 
an  attorney ;  that  up  to  that  time  he  had  had  no  notice 
or  knowledge  that  any  fraud  had  been  committed  on 
Downing  in  the  original  foreclosure  suit ;  that  the  Bank 
was  represented  by  Epler  C.  Mills  and  Ed.  D.  Henry, 
and  that  Finn  had  no  knowledge  that  these  lawyers 
were  representing  him.  Finn  asked  that  a  decree  be 
entered  against  the  Bank  to  reimburse  him  for  all  the 
losses  and  damages  suffered  on  account  of  said  alleged 
fraud  and  misrepresentations  committed  by  the  Bank. 
The  Bank  answered  said  Cross  Bill  and  denied  all 
the  material  allegations  therein  contained,  and  set  up 
as  a  matter  of  defense,  the  Statute  of  Frauds  and  the 
Statute  of  Limitations,  and  the  matter  was  referred  to 
the  Master  in  Chancery  to  take  proofs. 

The  original  parties  in  this  suit  were  Finis  E.  Down- 
ing, complainant,  and  the  Centennial  National  Bank 
and  William  Finn  and  others,  defendant.  A  decree 
was  entered,  under  date  of  November  26,  1930,  finding 
that  the  foreclosure  had  been  a  fraud  upon  the  mort- 
gagor, and  ordering  that  it  be  set  aside.  From  this 
decree  no  appeal  was  taken.  Said  decree  found, ' '  That 
the  Centennial  Bank  filed  its  bill  to  foreclose  its  mort- 
gage at  the  October  Term,  1914,  in  the  Circuit  Court 
of  Cass  County;  that  J.  J.  Neiger  was  the  Bank's  regu- 
lar attorney,  but  the  bill  in  behalf  of  the  Bank  was  filed 
by  a  lawyer  by  the  name  of  Charles  Martin;  that 
Neiger  filed  an  answer  for  M.  A.  Jones  and  a  Cross 
Bill  to  foreclose  his  mortgage,  at  which  time  there 
was  then  no  default  in  payment  on  the  Jones  mort- 
gage; that  Neiger  prepared  the  decree  of  foreclosure 
and  had  general  charge  of  the  suit;  that  neither  the 
mortgagor  nor  his  wife  was  served  with  summons  or 
copy  of  the  bill  nor  was  notice  of  its  pendency  pub- 
lished ;  that  on  October  6,  1914,  by  agreement  between 
Downing  and  the  Bank,  a  receiver  was  appointed  to 
collect  the  rents,  and  it  was  agreed  that  the  Bank 
would  withold  prosecution  of  its  foreclosure  suit ;  that 
Downing  offered  the  Bank  additional  security;  that 
the  Bank  sent  its  Vice  President  to  St.  Louis  to  check 
on  the  additional  security;  that  the  Bank  agreed  to 
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accept  the  additional  security  and  found  it  satisfac- 
toy;  that  on  October  12,  1915,  wliile  Downing  and  the 
Vice  President  of  the  Bank  were  in  St.  Louis,  Neiger 
presented  the  Master's  partial  report  in  the  fore- 
closure suit  to  Circuit  Judge  Higbee,  and  had  an  order 
entered,  'decree  of  foreclosure  and  sale,  see  order 
signed,'  all  without  notice  to  Downing  or  affording 
him  an  opportunity  to  oppose  or  object;  that  the  decree 
was  not  signed  or  approved  by  the  Circuit  Judge  but 
it  was  agreed  that  a  decree  be  prepared  and  submitted 
to  the  lawyers  in  the  case  and  mailed  to  Judge  Higbee 
at  Pittsfield  for  his  signature ;  that  Neiger  immediately 
prepared  a  decree  and  Leeper  OK'd  it  on  behalf  of 
the  Downings,  and  it  was  sent  to  Judge  Higbee  at 
Pittsfield  for  his  signature ;  that  upon  his  return  to 
Virginia  and  upon  learning  what  had  transpired. 
Downing  informed  Leeper  that  he  had  no  authority  to 
enter  his  or  his  wife's  appearance,  or  to  O.K.  any 
decree ;  that  Leeper  thereupon  withdrew  from  the  case ; 
that  Downing  notified  Judge  Higbee  that  Leeper  had 
no  authority;  that  Judge  Higbee  refused  to  sign  the 
decree  and  assured  Downing  that  he  would  have  a  hear- 
ing on  his  objections  and  returned  the  decree  unsigned 
to  Neiger ;  that  on  October  21,  1915,  Downing  filed 
an  affidavit  in  the  cause  in  support  of  his  objections; 
that  on  January  10,  1916,  Neiger  presented  the  decree 
with  Leeper 's  0.  K.  thereon  to  Judge  Guy  R.  Williams 
as  a  consent  decree,  although  Neiger  then  knew  that 
Downing  was  objecting  to  the  decree;  that  Leeper  no 
longer  represented  him;  that  the  same  was  not  a  con- 
sent decree  and  there  had  been  no  default  taken  as  to 
Downing ;  that  this  conduct  on  the  part  of  Neiger  con- 
stituted a  fraud  on  the  Court;  that  Judge  Williams 
was  without  jurisdiction  to  decide  a  contested  matter 
upon  evidence  taken  before  another  Judge  of  the  same 
court;  that  the  Deputy  Clerk  testified  that  he  filed 
the  decree  presented  to  Judge  Williams,  but  this  sup- 
posed decree  was  never  recorded  but  was  immediately 
taken  from  the  Deputy  Clerk  by  solicitors  for  the  com- 
plainant or  Cross  complianant  in  the  foreclosure  suit ; 
that  it  never  appeared  as  part  of  the  files  in  the  Circuit 
Court,  or  as  part  of  its  records ;  that  the  decree  of 
foreclosure  should  be  set  aside,  vacated  and  declared 
void;  and  that  Downing  and  his  wife  should  be  en- 
titled to  redeem  the  Opera  House  property." 

Under  the  terms  of  said  decree,  it  was  adjudicated 
that  the  foreclosure  proceedings  and  sale  thereunder, 
including  the  certificate  of  purchase,  w^ere  void;  that 
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a  fraud  had  been  committed  in  obtaining  the  order  of 
sale,  the  foreclosure,  and  the  issuance  of  the  certificate 
of  purchase  in  question,  and  that  said  certificate  was 
absolutely  void  and  worthless  from  the  time  of  its 
execution.  It  is  a  fair  deduction  that  the  lawyers 
who  obtained  the  decree  of  foreclosure,  the  order  of 
sale,  and  the  issuance  of  the  certificate  perpetrated 
this  fraud  for  and  in  behalf  of  the  Bank,  with  notice 
and  knowledge  to  the  Bank's  agents  and  attorneys. 
Therefore  the  Bank  is  chargeable  with  the  same. 

The  Bank  contends  that  Henry  Jacobs  purchased 
the  Opera  House  at  the  foreclosure  sale,  and  obtained 
the  certificate  of  purchase  for  himself;  that  the  Bank 
had  nothing  to  do  with  it,  and  that  McDonald  in  selling 
the  property  to  Finn  acted  in  behalf  of  Jacobs  and  not 
for  the  Bank.  On  this  question  there  is  severe  conflict 
between  the  testimony  of  Finn  and  that  of  the  Bank's 
cashier,  McDonald.  Finn  testified  that  he  had  been 
dealing  with  the  Bank  as  a  depositor  for  fifteen  years ; 
that  about  the  first  of  January,  1917,  he  went  into  the 
Bank  to  make  a  deposit;  that  Henry  McDonald  the 
Cashier,  propositioned  him  on  buying  the  Opera  House, 
as  he  was  running  a  picture  show  on  the  east  side  of 
the  Square  and  the  Opera  House  was  running  a  picture 
show  on  the  west  side,  and  business  was  split  so  that 
nobody  was  making  any  money ;  that  McDonald  pointed 
out  to  him  that  if  he  bought  the  Opera  House,  he  would 
get  it  out  of  the  road;  that  Finn  replied  that  he  was 
unable  to  handle  the  deal  financially;  that  McDonald 
volunteered  to  furnish  the  finances;  that  about  ten 
days  later  McDonald  told  him  that  the  Bank  and  the 
Savings  Association  officials  would  furnish  the  money ; 
that  about  the  middle  of  February  McDonald  talked 
to  hirn  the  third  time,  and  stated  that  the  Savings 
Association  would  furnish  sis  thousand  dollars  and 
that  Henry  Jacobs  would  take  the  balance  of  three 
thousand  dollars  on  the  building ;  that  McDonald  then 
told  him  that  the  period  of  redemption  would  be  up 
on  June  20,  1917,  and  they  would  give  him  good  title ; 
that  he  inquired  of  McDonald  if  the  mortgagor  would 
stir  up  anything;  that  McDonald  assured  him  that  the 
Bank  would  protect  him ;  that  the  note  for  three  thou- 
sand dollars  to  Jacobs  was  for  three  years ;  that  at  the 
end  of  the  three  years  the  Bank  took  the  three  thou- 
sand dollar  note  over;  that  Finn  had  gone  into  pos- 
session of  the  property  in  March,  1917,  and  started 
running  the  picture  show  which  he  bought  from  Ja- 
cobs; that  he  held  the  property  for  fi.fteen  years  and 
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made  valuable  and  permanent  improvements;  that 
Downing  had  started  a  suit  against  him  in  trover  in 
1919;  that  McDonald  took  care  of  it  and  paid  the 
expense  of  it ;  that  Downing  filed  a  suit  in  ejectment  in 
1921 ;  and  that  the  Bank  paid  for  the  attorney  fees  in 
defending  it.  He  further  testified  that  after  the  Court 
had  held  the  mortgage  sale  fraudulent  and  McDonald 
had  told  him  the  Bank  would  take  care  of  the  matter ; 
that  he  was  unwilling  to  make  further  payments  until 
the  title  was  clear;  that  the  Building  and  Savings 
stock  matured  in  1927,  and  that  he  refused  to  leave 
the  six  thousand  dollars  go  to  pay  the  said  note  until 
his  title  was  straightened  out  and  he  got  the  six 
thousand  dollars  in  cash. 

McDonald,  the  cashier  of  the  Bank,  contradicts  Finn 
on  the  material  parts  of  Finn's  testimony,  and  testi- 
fied that  the  Bank  had  no  interest  in  tlie  certificate 
issued  to  Henry  Jacobs ;  that  Jacobs  had  asked  him  to 
find  a  buyer  for  the  certificate,  and  that  Jacobs  paid 
him  $150.00  for  selling  the  same  to  Finn.  He  denies, 
that  he  ever  told  Finn  that  the  Bank  officials  had  in- 
structed him  to  sell  the  building  to  Finn;  that  Jacobs, 
had  bought  the  Opera  House  property  for  the  Bank; 
that  the  Bank  would  see  that  he  got  good  title;  that 
Downing  would  not  redeem;  or  that  the  Bank  would 
go  ahead  and  defend  the  suits.  The  weight  of  his 
testimony  is  weakened  by  his  explanation  of  the  reason 
the  Bank  paid  the  $250.00  for  Finn's  lawyer  in  de- 
fending the  ejectment  suit  was  "He  was  a  bank  cus- 
tomer and  had  bought  the  building  on  my  solicitation, 
and  I  did  it  to  avoid  any  talk  on  the  street,  and  telling 
it  around  town.  Finn  had  always  been  a  great  fellow 
to  talk  and  tell  his  troubles  around  uptown." 

McDonald,  in  his  testimony,  denied  that  the  Bank 
paid  the  Master's  fees  in  the  suit  to  redeem,  which  had 
been  brought  against  Finn  and  the  Bank,  and  then 
when  he  was  shown  the  Bank  Book,  in  which  a  credit 
to  Finn  for  these  fees  appeared,  he  stated  that  the 
Bank  might  have  given  him  the  money  just  to  keep 
him  in  good  humor,  "like  we  did  that  attorney  fee 
once  before." 

At  the  time  the  case  was  tried,  Henry  Jacobs  was 
deceased.  Jacobs  sold  the  certificate  to  Finn  for  nine 
thousand  dollars, — the  exact  amount  he  paid  for  it, — 
and  took  Finn's  note  for  three  thousand  dollars  due 
in  three  years.  The  six  thousand  dollars  which  Mc- 
Donald had  obtained  from  the  Building  and  Savings 
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Association  was  a  first  lien  on  the  Opera  House.  When 
the  three  thousand  dollar  note  came  due,  the  Bank, 
acting  through  McDonald,  took  the  note  and  carried 
it  in  the  Bank.  Finn  refused  to  pay  either  the  six 
thousand  dollars  or  the  three  thousand  dollars  until 
the  Bank  furnished  him  a  good  title.  Under  the  testi- 
mony of  Finn,  and  from  March,  1917,  until  August, 
1933,  McDonald  succeeded  in  keeping  Finn  quiet  by 
promising  to  make  the  title  good;  by  taking  care  of 
the  defense  of  the  law  suits  which  had  been  brought 
by  Downing  and  by  paying  the  expenses  and  attorney's 
fees  in  connection  therewith.  In  the  meantime,  there 
had  been  a  suit  brought  by  Downing  in  trover  in  1919, 
the  ejectment  suit  in  1922 ;  and  the  bill  for  redemption 
in  1926.  Finn  claimed,  in  his  testimony,  that  the  Bank 
hired  the  lawyers  to  defend  the  redemption  suit,  but 
asked  him  to  help  the  lawyers;  that  Finn  testified  in 
the  case  and  signed  all  the  papers  they  asked  him  to, 
and  that  he  had  no  lawyers  representing  him,  but 
depended  on  the  Bank  to  take  care  of  him. 

Taking  the  record  as  a  whole,  there  is  ample  proof 
in  it  to  justify  the  findings  of  the  Master,  which  were 
approved  by  the  Chancellor.     The  obtaining  of  the 
foreclosure  in  the  first  instance,  and  the  issuance  of 
L-^'  the  certificate  of  purchase,  were   a  fraud  upon   the 

court;  in  which  the  Bank,  through  its  agents,  had  par- 
ticipated. The  selling  of  the  certificate,  which  was  a 
spurious  instrument,  by  McDonald  to  Finn,  amounted 
to  fraud  and  deceit,  for  which  the  Bank  was  respon- 
sible. 

^  Fraud  in  its  general  sense  comprises  all  acts,  omis- 
sions and  concealments  involving  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence,  resulting  in  damage 
to  another.  {Bundesen  v.  Lewis,  291  111.  App.  83). 
There  is  no  general  rule  for  determining  what  fact 
Avill  constitute  it,  but  it  is  to  be  found  or  not  according 
to  the  special  facts  of  each  particular  case.  It  may 
consist  of  a  misrepresentation,  that  is,  in  the  positive 
assertion  of  a  falsehood,  or  in  the  creation  of  a  false 
impression  by  words  or  acts,  or  by  any  trick  or  device, 
or  in  a  concealment  or  suppression  of  the  truth,  or  in 
both  a  suggestion  of  falsehood  and  a  suppression  of 
the  truth  altogether.     {Bundesen  v.  Lewis,  supra). 

A  calm,  deliberate  and  careful  analysis  of  the  evi- 
dence in  this  record  leads  but  to  one  conclusion,  that 
fraud  is  established  by  such  clear  and  convincing 
evidence  that  leaves  the  mind  well  satisfied  that  'the 
allegations  are  true. 
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The  proofs  established  that  the  certificate  of  pur- 
chase, which  the  Bank  got  Finn  to  buy,  was  obtained 
by  fraud,  of  whicli  the  defendant  Bank  had  knowledge. 
1^^  Under  these  circumstances,  the  Statute  of  Frauds  is 

no  defense,  for  the  purpose  of  the  statute  which  is  to 
prevent  frauds  would  be  defeated. 

It  was  held  by  the  Chancellor  that  Finn's  right  of 
action  accured  September  12, 1932.  He  filed  this  action 
the  following  August.  Our  statute  provides  that  if  a 
person,  liable  to  an  action,  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of  the  person 
entitled  thereto,  the  action  may  be  commenced  at  any 
time  within  five  years  after  the  person  entitled  to 
bring  the  same  discovers  that  he  has  cause  of  action 
and  not  afterwards.  (1939  111.  Bar  Assoc.  Statute, 
Ch.  83,  Par.  23,  Sec.  22).  The  Bank,  through  Mc- 
Donald, had  Finn  under  its  control.  Finn  was  unware 
of  his  rights  until  the  final  decree  was  entered  in  the 
redemption  suit,  and  he  was  dispossessed.  He  filed 
this  suit,  within  a  year  after  he  had  knowledge  of  his 
t-^  cause  of  action,  so  the  Statute  of  Limitations  is  not 

a  bar. 

Appellants  assig-n  error  on  the  following  language 
in  the  decree:  "That  said  Centennial  National  Bank, 
shall  also  account  for  all  notes  and  other  obligations 
executed  by  said  William  B.  Finn  or  executed  by  any- 
one for  him,  and  delivered  to  said  Centennial  National 
Bank,  said  Building  and  Savings  Association,  Henry 
McDonald  or  Henry  Jacobs,  or  any  or  either  of  them. ' ' 
This  paragraph  of  the  decree  should  be  modified  so 
as  to  limit  it  to  the  transaction  in  question.  The  de- 
cree should  be  further  modified  so  as  to  charge  Finn 
with  the  rent,  or  reasonable  value  of  the  use  of  the 
Opera  House  while  he  was  in  possession,  as  against 
the  expenditures  that  he  is  claiming  credit  for. 

The  decree  should  be  further  modified  so  as  to  read : 
"Within  thirty  days  after  the  Master's  report  has  been 
approved  of  by  the  Court,  to  pay  the  Master  for  the 
use  of  William  B.  Finn,"  in  lieu  of  the  language  now 
in  said  decree,  "within  thirty  days  thereafter  pay  to 
said  Master  for  the  use  of  William  B.  Finn." 

The  Circuit  Court  of  Sangamon  County  is  hereby 
directed  to  modify  its  decree  as  herein  provided,  other- 
wise said  decree  for  the  reasons  set  out  in  this  opinion, 
is  affirmed  and  said  cause  remanded  to  the  Circuit 
Court  of  Sangamon  County  for  said  modifications  and 
for  the  accounting  therein  provided  in  said  decree. 
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Decree  affirmed  in  part,  modified  in  part,  and  re- 
manded for  further  proceedings.  The  costs  in  this 
case  are  to  be  divided  equally  between  the  parties. 

Affirmed  in  part,  modified  in  part,  remanded. 
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This  is  an  appeal  from  a  Judgment  non  obstante 
veredicto  rendered  by  the  Circuit  Court  of  Madison  County, 
Illinois,  in  favor  of  Ralph  Kirkbride,  Appellee  (hereinafter 
called  Defendant),  after  a  jury  had  returned  a  verdict  for  Ap- 
pellant, V/illicm  Roussin  (hereinafter  called  Plaintiff),  in 
the  sum  of  $15,000.00. 

The  action  was  instituted  by  Plaintiff  for  in- 
juries sustained  by  him  on  Deceiaber  17,  1937,  vrhen  he  alleges 
he  was  struck  by  a  truck  driven  by  Jack  Ballard,  the  agent  and 
servant  of  the  Defendant  heroin,  and  for  such  sums  as  he  had 
expended  or  become  liable  for,  or  v.all  in  the  future  bo  requir- 
ed to  spend  in  an  effort  to  be  cured  of  his  injuries. 

The  specific  negligence  charged  is,  negligent 
failure  to  keep  a  proper  look-out  ahead  for  persons  and  vehicles 
rightfully  upon  the  highv^ay,  speed  in  excess  of  45  miles  per 
hour,  and  that  the  Defendant  so  carelessly,  negligently,  and 
improperly  drive,  managed  and  operated  his  said  automobile  truck 
that  by  reason  thereof  the  sexie  was  caused  to  run  into  and 
strike  against  the  Plaintiff. 

The  Defendant's  Ansv:er  admitted  the  public  char- 
acter of  the  highway  at  the  place  in  question,  and  denied  that 
Plaintiff  was  in  the  exercise  of  due  care  and  caution,  and  ad- 
mitted that  a  certain  truck  was  stopped  at  the  place  in  question, 
and  denied  that  any  part  of  it  v;as  on  the  east  shoulder  or  that 


it  was  stopped  20  feet  south  of  the  place  v/here  the  Plaintiff 
was  standing  or  walking,  and  denied,  generally,  that  Plaintiff 
sustained  any  injury  as  a  result  of  the  negligence  of  the  Defen- 
dant or  his  servant.   In  addition  thereto,  the  Defendant,  under 
Division  2  of  his  Answer,  interposed  the  defense  that  the  V/ork- 
inan's  Compensation  Act,  as  defined  in  Section  3,  applied  to  both 
Plaintiff  ond  Defendant,  and  that  there  could  bo  no  recovery  by 
Plaintiff  in  this  case  for  that  reason. 

The  injuries  of  Plaintiff  consisted  of:  double 
compound  fractures  in  the  bones  of  both  legs,  and  that  Plaintiff's 
loft  leg  had  an  infection  in  it  and  the  Doctor  removed  the  entire 
muscle  therefrom;  that  at  the  first  time  Plaintiff  sav;  his  left 
leg  after  the  accident,  the  whole  top  of  it  was  open  and  a  piece 
of  bone  3  inches  was  missing,  and  that  he  never  saw  that  leg 
again.   Plaintiff's  right  leg  had  pins  through  the  heel,  with  a 
horseshoe  like  thing  on  it,  v/ith  v/eights  hanging  dov-oi  on  it  to 
stretch  it,  and  remained  in  this  traction  splint  for  several 
months.   After  6  months  and  2  weeks  in  the  hospital  Plaintiff 
was  taken  home,  but  was  unable  to  stand  on  his  leg  and  was  taken 
back  to  the  hospital.   There  the  Doctors  found  that  the  bones 
had  not  reunited,  so  they  drilled  36  holes  in  the  shin  bone  and 
cut  the  small  bones  in  half  again.   After  a  fov^  days  in  the  hos- 
pital on  that  occasion.  Plaintiff  v/as  returned  to  his  home,  and 
was  brought  back  to  the  hospital  on  several  occasions,  and  finally, 
on  April  18,  1938,  approximately  5  months  after  the  accident, 
his  left  leg  v/as  ojraputated  about  3  inches  below  the  knee,  and  in 
April,  1939,  an  artificial  leg  was  obtained,  which  v/as  being  v/orn 
by  Plaintiff  at  the  time  of  the  trial.  Plaintiff's  right  leg 
gets  stiff  and  he  is  unable  to  move  his  toes,  and  he  v/ears  an 
elastic  bandage  on  his  right  leg.   His  right  ankle  is  stiff  all 
of  the  time.   He  had  a  large  cut  on  his  right  arm  belov/  the  elbow, 
and  several  fingers  on  his  right  hand  were  fractured.,  and  the 
small  finger  and  the  ring  finger  on  his  right  hand,  at  the  time 
of  the  trial,  were  still  so  that  he  could  close  it  only  about 
half  way.   His  left  arm  v/as  broken  above  the  v/rist,  and  at  the 
time  of  the  trial,  had  completely  healed  and  he  had  no  disabil- 
ity therefrom. 
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The  injuries  Plaintiff  yustnined  caused  much  po.in 
and  were  still  co.using  pain  at  the  tine  of  the  trinl,  and  Plain- 
tiff testified  that,  since  the  time  of  the  accident,  he  had 
never  known  what  it  was  to  he  vathout  ^'ialno 

Plaintiff  testified  that  he  had  never  returned  to 
work  and  that  he  could  not  walk  v.lthout  the  aid  of  two  crutches, 
and  that  at  the  tiiuo  of  the  accident,  he  v/as  a  strong,  healthy, 
vigorous  man,  able  to  perfom  the  duties  of  a  furniture  never 
and  had  always  been  engaged  in  that  v/ork,  and  vras  earning  .f25.00 
per  v;eek  and  had  regular  enploycient,  and  that  since  the  accident 
he  had  not  earned  anything. 

Plaintiff  further  testified  thf  t  his  doctor  hills 
amount  to  $2475.00;  his  bill  for  nurses,  betv/een  5  and  $600,00; 
the  brace  for  his  right  leg  cost  $32,50;  and  that  his  bill  at 
the  Lutheran  Hospital  anounts  to  $1,000.00;  and  the  artificial 
leg  cost  $150.00.   The  pemanency  and  seriousness  of  Plaintiff's 
injuries,  and  the  nnount  of  noney  he  has  expended  or  bocone  lia- 
ble for  in  connection  therewith,  stand  uncontradicted  in  the 
Record. 

The  Plaintiff  further  testified  that  ho  was  a 
Eiarried  ncji,  39  years  of  ago  at  the  ti.ae  of  said  trio.l,  and 
lived  in  St.  Louis,  Missouri;  that  ho  was  a  noving-van  operator, 
employed  by  Carl  Klon  of  St.  Louis,  Missouri;  that  at  about  a 
quarter  after  five  on  the  afternoon  of  December  17,  1937,  he  v/as 
involved  in  an  automobile  accident  on  U.  S.  Highway  No.  67. 
Said  highway  runs  in  a  general  north  and  south  direction,  and 
is  a  paved  concrete  road,  approximately  20  feet  vadc,  and  at  the 
place  of  the  accident  the  highway  is  level  and  straight.   The 
shoulders  on  the  east  and  west  sides  of  the  pavement  had  not  been 
completed,  and  were  soft  and  muddy. 

Plaintiff  further  testified  that  he  loft  St. 
Louis  at  about  3:00  o'clock  in  the  afternoon,  and  tiiat  he  was 
going  to  Wood  River  and  East  Alton  to  pick  up  some  auto  parts 
for  his  "Boss".  He  was  operating  an  autocar-stake  truck.   The 
truck  was  empty.   Plaintiff  further  testified  that  as  he  was 
proceeding  northwestwardly  along  the  highway  just  south  of  the 
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town,   of  Hartford,  the  truck  suddenly  developed  carburetor 
trouble;  that  he  was  traveling  between  25  pnd  30  nlles  per  hour 
and  the  carburetor  started  spitting  and  choking  up,  and  the 
riotor  died.   He  tried  to  pull  the  truck  off  the  highv/ay,  but 
when  the  wheels  hit  the  nud  on  the  east  shoulder,  the  truck 
stopped  and  v/ould  go  no  farther;  that  after  the  truck  developed 
the  carburetor  trouble  it  traveled  about  15  feet  before  it  came 
to  a  stop,  and  the  truck  was  stopped  with  about  one-third  on 
the  south  shoulder,  to  the  east  of  the  pavonent,  and  about  tv/o- 
thirds  on  the  pavenent.  The  tv/o  wheels  on  the  right-hand  side 
were  completely  off  the  pavenent.  He  testified  that  he  then  got 
out  and  lifted  the  hood  and  began  working  on  the  carburetor, 
but  could  not  locate  the  trouble,  and  that  he  then  stopped  a 
car  going  north  and  asked  the  driver  of  tno  car  to  take  hin  to 
Hartford.   Plaintiff  stopped  at  a  filling  station  in  Hartford 
and  asked  for  a  mechanic  and  called  his  "Boss"  in  St.  Louis. 
The  mechanic  and  Plaintiff  ^/ent  back  to  fix  the  truck,  but  the 
mechanic  couldn't  find  out  vmat  was  v/rong  and  returned  to  his 
station  to  get  a  tow^-chain.   Plaintiff  further  testified  that 
he  stayed  at  the  place  whore  the  truck  v^as  parked,  and  that  it 
was  about  4:00  o'clock  and  still  daylight  v/hon  his  truck  first 
stalled. 

Plaintiff  further  testified  that  when  the 
mechanic  left,  he  "fooled  around  a  little  vdth  the  truck"  and 
then  turned  the  lights  on  and  went  back  to  see  if  the  tail- 
light  was  burning,  and  that  it  v/as  burning,  and  at  thrt  tine  it 
v/as  just  turning  dusk.   He  then  v/alked  about  35  or  40  feet  in 
front  of  his  tnick  to  see  how  far  the  headlights  could  be  seen, 
and  turned  around  and  se.\r   that  the  lights  were  all  right.   He 
then  turned  to  the  north  to  see  if  the  nan  was  coning  v/ith  the 
tov;-chain,  and  v/hen  he  looked  north  he  saw  no  automobile  coning 
from  that  direction,  and  that  ha  thon  started  v/alking  south,  on 
the  east  edge  of  the  pavenent,  back  toward  the  front  of  his 
truck.   He  noticed  a  truck  coning  from  the  south,  v/hich  in  his 
opinion,  was  traveling  bot-/;eon  45  and  50  j-.iles  per  hour,  about 
a  half  block  from  the  rear  of  his  truck.   At  that  tine,  Plain- 
tiff testified,  he  v/as  about  25  feet  in  front  jf  his  truck,  and 


that  he  turned  again  and  looked  to  the  north,  r.nd  then  heard 
a  violent  crash  that  sounded  like  two  cars  coning  together, 
VYhich  crash  v/as  nade  by  the  collision  between  the  truck  that 
he  had  seen  coning  fron  the  sjuth,  and  Plaintiff's  truck. 
Plaintiff  further  testified  that  before  he  could  get  out  of  the 
way,  or  nove,    the  truck  was  right  on  tip  of  hin  and  struck  hin, 
and  that  it  swerved  around  in  front  of  his  truck  and  struck  hin 
when  he  was  fron  SO  to  25  feet  north  of  his  truck,  and  that  at 
the  tine  it  struck  hin  it  v/as  noving  pretty  fast;  that  it 
struck  Plaintiff  at  his  shins,  right  belov/  his  knees,  and  that 
he  was  rendered  unconscious. 

Plaintiff  testified  that  he  did  not  see  the  truck 
after  the  accident;  that  he  does  not  knov;  hov/  he  vras  taken 
fron  the  scone  of  the  accident;  and  did  not  Icnov;  anything  about 
the  accident  until  a  couple  of  weeks  later  v/hen  ho  discovered 
that  he  was  in  the  Lutheran  Hospital  in  St.  Louis. 

Al.  Poul,  Jr.,  a  witness  offered  on  behalf  of 
Plaintiff,  testified  that,  he  resided  at  Mitchell,  Illinois,  in 
December,  1937,  and  was  engaged  in  the  garage  business;  and  that 
on  December  17,  1937,  Mr.  Spicer,  who  was  working  for  hin,  drove, 
with  this  v/itness,  in  his  tow-truck  to  pick  up  a  truck,  and 
when  thej''  got  to  the  scene  of  the  collision  there  v^ere  tv^o 
trucks  -  one  was  a  panel  truck,  and  the  other  o  large,  stake- 
body  truck;  that  the  panel  truck  was  a  Plymouth;  that  they  had 
a  crane  on  their  truck  that  was  situated  in  the  rear;  that  when 
they  arrived  at  the  scene  of  the  accident,  that  Plaintiff's 
truck  was  standing  on  the  east  side  of  the  road,  headed  north, 
with  the  right  tv/o  wheels  off  the  pavenent  on  the  shoulder  of 
the  road;  and  that  the  ponel  truck  v.^as  standing  about  8  or  10 
feet  behind  it,  angling  off  east,  with  its  right  front  wheel 
off  on  the  shoulder;  and  that  the  radiator  on  the  panel  truck 
was  shoved  back,  and  the  cowl  light  at  the  bottom  of  the  vd.nd- 
shield  and  the  v;hole  right  side  of  the  body  v-as  siuvod  in,  and 
the  right  front  door  was  hanging  down.   The  witness  further  tes- 
tified that  the  wheels  of  the  -  Plymouth  were  not  hurt,  and  that 
it  could  have  been  rolled;  and  that  he  tov;ed  the  big  truck  in, 
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and  tnat  in  aomp-  so,  no  oroKe  a  cnain  puxiing  xno  Dig  x-rucK 
onto  the  road,  and  the  chain  flev/  back  and  broke  the  vdndshield 
on  Plaintiff's  truck.   The  v/itness  further  testified  that  v/hen 
he  got  to  the  scene  of  the  collision  ho  sav/  Plaintiff  about  25 
feet  in  front  of  his  truck,  off  in  the  ditch  about  8  or  10  feet 
over  to  the  right  of  the  highv/ay,  and  that  he  helped  carry  Plain- 
tiff up  onto  the  shoulder  of  the  road  and  place  hiu  in  the  am- 
bulance.  He  further  testified  that  vmon  he  got  to  the  scene  of 
the  collision  the  headlights  and  the  tail-light  v;ore  burning  on 
the  Plaintiff's  truck. 

The  witness,  Dale  Spicer,  offered  on  behalf  of 
Plaintiff,  testified  that,  he  went  with  his  enployer,  Mr.  Paul, 
to  the  scene  of  the  accident;  thot  v/hen  he  gjt  there  Plaintiff's 
truck  was  standing  vdth  the  right  v/hoels  off  the  pavenent  onto 
the  shoulder  of  the  road,  facing  in  a  northerly  direction;  that 
the  Pl3n:iouth  panel  truck  was  about  8  or  10  feet  behind  it; 
that  the  shoulder  on  the  east  side  was  uuddy;  and  that  he  assist- 
ed in  getting  Plaintiff  to  the  oxibulcnce. 

The  witness,  Jack  Vi^idrian,  testified  that,  he  was 
a  truck  driver  on  Decenber  17,  1937;  that  as  he  v/as  driving 
south  on  Route  67  he  saw  the  accident  involved  in  this  case,  but 
did  not  see  it  happen,  and  as  he  v/as  coning  dov.Ti  the  road  he 
could  see  lights  burning  on  Plaintiff's  truck,  and  recognized 
Plaintiff's  truck;  that  v^hen  he  got  to  the  scone  of  the  collision 
he  saw  the  young  driver  of  Defendant's  truck,  a  Mr,  Ballard; 
that  he  passed  on  by;  that  Defendant's  truck  v/as  sitting  behind 
the  Plaintiff's  truck;  that  he  stopped  ajid  pulled  over  onto  the 
shoulder  and  went  back  and  asked  Mr.  Ballard  what  v/as  vrrong,  and 
that  Mr.  Ballard  told  hin  that  he  had  had  an  accident  ond  had 
"hit  a  man."   V/hen  Mr.  Ballard  v/as  exciiined  on  behalf  of  De- 
fendant, on  his  direct  exaiJ-nation  he  stated,  among  other  things, 
"I  night  have  told  Mr.  V^idnan  v-hat  happened  -  what  I  thought 
had  happened  at  that  particular  tine  -  to  ny  knov/ledge  I  did  not 
tell  hin  that  I  had  hit  a  nan." 

At  the  close  of  the  evidence  for  the  Plaintiff 
a  Motion  was  made  by  the  Defendant,  requesting  the  Court  to 
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instruct  the  jury  to  find  the  defendant  "not  guilty,"  and  the 
ruling  on  the  Motion  v;as  reserved  by  the  Court. 

The  Defendant  called,  as  one  of  his  vdtnessos, 
Jack  Ballard,  who  testified  that,  he  lived  at  Carrollton,  Illinois 
and  was  employed  by  Sears  and  Roebuck  as  a  salesurji,  jind  that 
on  Deceuber  17,  1937,  he  was  driving  a  cake  truck  for  the  Defen- 
dant in  this  case  and  had  been  so  enploycd  for  about  two  nonths. 
He  further  testified  that  he  had  driven  autouobilos  since  ho  v/as 
16  years  of  age,  and  had  had  about  5  years  driving  experience, 
and  that  the  truck  he  was  driving  at  the  tine  of  the  collision 
was  a  1937  Plynouth  panel  truck.   He  further  testified  that  it 
was  in  good  shape  and  that  the  lights  v;ere  all  right,  and  the 
notor  was  all  right,  and  that  the  accident  in  question  occurred 
about  5:10  in  the  evening.  He  testified  that  he  started  out  on 
the  trip  that  raorning  at  about  6:30  and  went  fron  Carrollton 
to  East  St.  Louis,  and  that  he  was  in  East  St.  Louis  all  day 
selling  cakes,  and  that  ho  left  there  to  return  hone  at  about 
4:30  in  the  afternoon. 

He  further  testified  that  it  v/as  nisty  and  that 
he  had  his  lights  burning  fron  about  3:00  o'clock  on;  that  he 
left  East  St.  Louis  on  Route  67,  and  that  it  v/as  about  16  niles 
fron  where  he  left  in  East  St.  Louis,  to  the  place  of  the  acci- 
dent; and  that  when  he  reached  the  junction  of  Routes  66  and  67 
it  was  dark  and  nisting.   He  further  testified  that  as  he  was 
driving  north  he  net  cars  traveling  in  the  opposite  direction 
and  that  he  was  traveling  about  30  to  40  niles  an  hour,  and  that 
the  truck  would  not  go  over  43  to  48  niles  an  hour  because  it 
v/as  equipped  with  a  governor.   He  further  testified  that  the 
headlights  fron  the  cars  that  he  net  "kinda  blinded  hin"  and 
that  just  before  he  got  to  this  truck  he  net  a  car  and  its  lights 
blinded  hin,  and  that  after  the  car  passed  hin,  there  v/as  the 
truck,  ond  that  all  he  could  do  was  to  swerve  to  niss  it.   He 
further  testified  that  he  didn't  niss  the  truck,  and  didn't  get 
around  it,  and  that  his  truck  stopped  with  the  right  front  ond 
partly  subnerged  under  the  left  rear  end  of  the  truck  plaintiff 
had  been  driving,  and  that  his  truck  lodged  in  that  position. 
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He  further  testifiod  that  v/hcn  he  met  this  car 
that  "blinded  hiin  he  dinued  his  lights  and  just  monontarily 
after  that  cfir  passed  hin,this  truck  looned  up  in  front  of  hin, 
and  that  v;hen  he  first  saw  the  big  truck  he  thought  he  could  reach 
out  and  touch  it,  and  that  he  applied  his  brakes  and  tried  to 
niss  it  by  swerving  to  the  left.   He  further  testified  that  he 
did  not  know  v/hether  his  brakes  had  any  effect,  but  that  his 
headlights  were  burning  at  the  tine  of  the  accident,  and  that  he 
was  driving  in  the  neighborhood  of  fron  30  to  40  niles  an  hour, 
and  that  it  was  dark  v/hen  he  struck  the  truck.   He  further  tes- 
tified that  he  was  dazed  and  that  he  got  out  on  the  left-hand 
side  of  his  truck  and  walked  around  behind  it  and  onto  the 
shoulder  of  the  highway,  and  that  when  he  got  around  there,  and 
just  ahead  of  his  truck  and  near  the  rear  end  of  his  truck,  he 
found  a  cap  about  in  a  direct  line  vdth  his  rear  wheel,  on  the 
shoulder  of  the  road  about  2  or  3  feet  fron  the  pavenent.   He 
picked  it  up  and  sav/  that  it  had  a  Missouri  chauffeur's  license 
on  it,  and  that  he  walked  to  the  other  side  and  looked  underneath 
his  truck,  and  then  walked  south  dovm  the  road,  but  could  not 
find  anyone,  and  then  v/alked  north  and  then,  for  the  first  tine, 
he  saw  Plaintiff  about  10  feet  off  the  shoulder,  northeast  of 
his  truck,  and  that  Plaintiff  was  unconscious,  and  that  he  v/asn't 
over  10  feet  fron  the  front  of  his  truck,  about  nidv/ay  on  the 
shoulder. 

He  further  testified  that  he  went  out  to  flag 
cars  and  to  get  help,  and  that  a  car  loaded  v/ith  6  young  boys 
en  route  to  St.  Louis  caiae  by,  and  they  assisted  hin  in  noving 
his  truck,  Virhich  projected  over  the  black  line  on  the  v/est  side 
of  the  pavenent;  and  that  they  placed  the  truck  possibly  10  feet 
back  of  the  truck  Plaintiff  had  been  driving,  v.dth  the  right 
side  off  the  pavenent.   None  of  these  young  nen  appeared  as  wit- 
nesses.  He  further  testified  that  his  car  was  "out  of  connission" 
as  a  result  of  the  inpact  and  would  not  operate  on  its  ovm   pov/er, 
and  that  his  truck  did  not  strike  the  Plaintiff  that  "he  knew  of" 
and  that  he  did  not  back  his  truck  fron  in  front  of  the  truck 
Plaintiff  had  been  driving  and  put  it  behind  that  truck. 
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The  Y/itness  Bitzer  testified  thnt,  he  operated  a 
garage  at  Collinsvllle,  Illinois,  and  that  he  got  the  Plymouth 
truck  driven  by  the  witness  Ballard,  for  the  purpose  of  repair- 
ing sane,  and  that  the  dar,:age  to  the  truck  started  at  the  right 
head  lamp  and  continued  along  the  right  side  of  the  hood,  and 
it  mashed  the  cov/1,  crushed  the  cov>,'l  and  right  door,  and  the 
right  door  lock  pillar,  o.nd  that  they  made  certain  repairs  to 
the  truck. 

At  the  close  of  all  the  evidence  in  the  case  the 
Defendant  made  a  Motion  for  a  directed  verdict,  and  the  Court 
reserved  its  ruling  on  said  Motion,  and  marked  the  same  "Reserved," 

At  the  request  of  Defendant  there  v/as  given  to  the 
Jury  5  Special  Interrogatories,  as  follov/s: 

"Interrogatory  No.  1.   Do  you  find  from  the  evi- 
dence that  "before  or  at  the  tine  the  plaintiff  sustained 
the  injuries  in  question  in  this  case,  the  defendant, 
either  by  himself  or  through  the  driver  of  his  truck, 
was  guilty  of  negligence  in  the  operation  and  management 
of  his  truck,  which  proximately  caused  the  said  injuries 

sustained  by  plaintiff?      Answer: 

"Interrogatory  No.  2.   Do  you  find  from  the  evi- 
dence that  the  plaintiff  v/as  not  struck  by  the  defen- 
dant's truck  and  that  plaintiff  was  not  injured  as  the 
result  of  the  collision  of  the  two  trucks? 

Answer:  ......... 

Interrogatory  No.  3.   Do  you  find  from  the  evi- 
dence that  cither  just  before  or  at  the  time  the  plain- 
tiff sustained  the  injuries  in  question  in  this  case,  he 
was  not  iii  the  exorcise  of  due  care  and  caution  for  his 
own  safety,  end  that  by  reason  of  his  failure  to  exercise 
such  care  and  caution  he  contributed  to  his  said  injuries? 

Ansv/er :  ......... 

Interrogatory  No.  4.   V'/as  the  driver  of  defendant's 
truck,'  Jack  Ba.llard,  just  before  and  at  the  time  plaintiff 
sustained  the  injuries  in  question  in  this  case,  the 
agent;  or  servant  of  defendant?    Answer: 
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Interrogatory  No.  5.   Was  the  driver  of  defen- 
dant's truck,  Jack  Ballard,  just  before  and  at  the 
tine  plaintiff  sustained  the  injuries  in  question 
in  this  case,  guilty  of  any  negligence  that  proxi- 
nately  caused  plaintiff's  said  injuries? 

Ansv/er:  " 

and  said  interrogatories  v/ere  answered,  as  follows: 
No.  1  -  in  the  affirnative 
No.  2  -  in  the  negative 
No.  3  -  in  the  negative 
No.  4  -  in  the  affirmative 
No.  5  -  in  the  affirnative 
The  verdict  of  the  jury  found  the  issues  in  favor  of  the  Plain- 
tiff and  assessed  his  danages  at  $15,000.00. 

On  February  17,  1940,  the  Court  allov/ed  a  Motion 
for  a  Judgment  non  obstante  veredicto  and  on  that  date  entered 
a  Judgment' against  Plaintiff,  in  bar  of  action  and  for  costs. 

It  is  urged  in  this  Court,  by  the  Defendant,  that 
the  Court's  action  in  allowing  the  Motion  for  a  judgment  non 
obstante  veredicto  was  correct  and  proper  for  the  reason  that, 
there  is  not  a  scintilla  of  evidence  to  support  a  verdict  in 
favor  of  the  Plaintiff,  and  for  the  further  reason  that  the  evi- 
dence presented  upon  the  part  of  the  Plaintiff  did  not  fairly 
and  reasonably  tend  to  show  that  Plaintiff's  injuries  v/ere  prox- 
imately caused  by  negligence  on  the  part  of  the  Plaintiff,  as 
charged  in  the  complaint,  because  it  was  inherently  improbable 
and  entirely  inconsistent  with  the  physical  circumstances  sur- 
rounding the  accident. 

We  are  disposed  to,  and  do  hold,  that  there  v/as 
vastly  more  than  a  scintilla  of  evidence  on  which  a  verdict 
could  have  been  rendered  in  favor  of  the  Plaintiff  in  this  case. 
The  Jury  adopted  the  Plaintiff's  theory  of  this  case  and  found 
for  hin.   It  is  quite  true  that  under  Defendant's  theory  of 
this  case  there  could,  of  course, be  no  recovery  by  the  Plain- 
tiff, but  it  seems  to  us  that  this  presented  a  well-defined  issue 
of  f act^  that  has  had  the  attention  of  a  jury  and  they  have 
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adopted  Plaintiff's  theory  of  this  case,  and  vre  would  not  be 
disposed  to  interfere  with  their  verdict. 

In  passing  upon  a  Motion  for  a  judgnent  notwith- 
standing the  verdict,  the  question  raised  is  the  sai.xC  as  that 
raised  by  a  Motion  for  a  directed  verdict  at  the  close  of  the 
testimony,  and  the  Court  uust  consider  the  facts  solely  in  the 
light  most  favorable  to  the  Plaintiff,  disregarding  all  contra- 
dictory testimony  and  contradictory  inferences  in  favor  of  the 
Defendant  (BLUMB  v.  GETZ,  366  111.  273,  274;   FARCER  v.  ALTON 
BUILDING  &  LOAN  ASS'N.  ,  294  111.  App.  206,  209;  G/J?DINER  v. 
RICHARDSON,  293  111.  App,  40,  44;  FISHER,  ETC.  v.  ASSOCIATED 
UNDERVffilTERS,  294  111.  App.  315,  322;  THOiviASON  v.  CHICAGO  MOTOR 
CO.,  292  111.  App.  104,  110;  REIvIBKE  v.  BIESER,  289  111.  App. 
136;  LE  IvIENAYER  v.  NORTHIa/ESTERN  STEEL  &  V/IRE  CO.,  301  111.  App. 
260;  22  N.  E.  (2nd)  710;  OLLIVER  v.  KELLY,  300  111.  App.  487). 

The  tGstir.ony,  viewed  in  the  light  most  favor- 
able to  the  Plaintiff,  tended  tu   show  thf.t  the  Plaintiff  was 
struck  by  the  Defend.ant's  motor  truck  while  the  Plaintiff  was 
in  the  exercise  of  duo  care  for  his  own  safety,  and  as  a  result 
of  negligence  in  the  operation  of  the  Defendant's  motor  truck. 
Plaintiff's  testimony  involved  no  physical  impossibility  nor  any 
matters  contradictory  of  common  knowledge.   The  Court  was,  there- 
fore, not  justified  in  entering  a  judgment  notwithstanding  the 
verdict  against  the  Plaintiff,  oven  though  the  Court  may  have 
been  of  the  opinion  that  the  Defendant's  testimony  controvert- 
ing that  of  the  Plaintiff,  v/as  more  credible  CHICAGO,  ETC.  RY. 
V.  HAGENBACK,  228  111.  290;  ZIRi'\LDO  v.  LYNCH,  365  111.  197; 
LE  IvIANAYER  v.  NORTHWESTERN  STEEL  &  V/lRE  CO.,  Supra;  SY1T\'/0LT  v. 
KLANK,  296  111.  App.  79,  86;  CAPELLE  v.  CHICAGO  N.  V/.  RY.  CO. 
280  111.  App.  471;   ILLINOIS  TUBERCULOSIS  ASS'N.  v.  SPRINGFIELD 
IvlARINE  BANK,  282  111.  App.  14. 

The  action  of  the  Trial  Court  in  allowing  the 
Motion  for  a  Judgment  non  obstante  veredicto  v/as,  in  the  opinion 
of  this  Court,  erroneous,  and  it  is,  therefore,  the  judgment  of 
this  Court  that  such  action  be  reversed,  and  that  the  Judgment 
non  obstante  veredicto  be  set  aside,  and  that  Judgment  be  entered 
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on  tiiG  verdict  in  favor  of  the  Plaintiff. 

No  error  having  been  assigned  by  the  Defendant 
herein  that  would  have  v/arranted  the  allov'o.nce  of  his  alterna- 
tive notion  for  a  Nev;  Trial  in  the  event  the  Motion  for  a 
judgnent  notvdthstanding  the  verdict  had  been  denied  by  the 
Trial  Court,  this  Court,  accordingly,  v;ill  set  such  Judgraent 
non  obstante  veredicto  aside,  and  enter  judgnent  on  the  verdict 
in  this  Court  in  the  sun  of  |15,000.00  in  favor  of  the  Plain- 
tiff, and  against  the  Defendant,  together  vdth  costs. 

Reversed,  ojid  judgnent 
entered  hare. 
Mr.  Presiding  Justice  dissents. 


m 


GOT  2  8  1940 


CL,Ef<li  OF  THS  APPet-LATE  COURT 
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AT  A  TERM  OF  THE  APPELLATE  C01TB.T, 

Begun  and  held  at  Ottawa,  on  Tuesday,  tne  4th  day  of  February,,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty-one; 
withln  and  for  the  Seciond  District  of  the  State  of  Illinois; 

Present  —  the  HON.  FRED  &,  WOLFE;  Presiding  Justice 
HON,  BLAINE  HUFFMN,  Justice 
HON.  FRANKLIN  R~  DOVE;  Justice 
JUSTUS  L-,  JOHNSON,   Clerk 
E,  J.  WELTER,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wlti  On   T 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following^  VlEi 


^ 


'■  ^•=-''  ■    *■ 


■.■^r,    -il" 


■■*    'i^::  ti:,'::: 


Cteji.  ITo,  9597 


;,  Ho.    22. 


yy-^t 


IK   lies 
.ArS  OOtA  OF  IIXIMOI^ 


•r*V 


ROYAL  AGBH» 


ye. 


Ap^el^i 


./' 


/ 


TllrlV^.lEK3   Ci^WAL'nf  IH^TTRM^OS  | 
COTi!PA!-lY,  a  oorpc5r5|r&ioa,  '^ 

I)<^f  andant-Ar-oellant . 


:Ap.p(^l  from  tliK, 

Ii:ani!:akea  County j 


WOLFS,   «.  P.   J. 

On  !Joveab®r  20,   1939,   th©  appell©©,  Rojal   -Vjar,  i^q  wjs  a 
dolder  by  trade,  wiiiia  oarryiiag  a  maid  tripped  and  f®ll  aM  struck 
a  board  wltli  his  vi^Jrit  sld©  in  th©  loFwer  part  of  his  abdamon^  iskleh 
caused  hixs  to  haTcs  seTere  pains,   and  to  stop  v?or^lng  lEmediatslj. 
H^  rQeram<M  work  for  a  day  and  a  half  wh&u  the  paia  agata  eaus©d 
kira  to  qiiit  forkliig,     ll&  was  later  take»  to  St,  Mary's  Eospital  in 
Kaalcake©,   and  on  DeoesabGr  6,  193v*  hB  uadarwent  an  operation*     H® 
reriainatl  In  th©  liospltal  15  days,   ssd  was  thmi  takQB  hosjeand  h© 
reraaiaed  in  b©di  about  thr@©  weeki.     His  doetor  did  not  come  to  see 
hisi  erery  day,   but  did  come  onaa  every  seven  days.     After  th@  fourtii 
v^eek,  at  tha  diroction  of  th.©  attoMiag  pJiysioian,  ixo  wont  to  th« 
dootor*s  office  for  examination  iind  tra-atiaaat.     During  ths  last 
six  weaks  of  his  disability,  h&  stayed  at  his  hori©  sxcopt  for  a 
visit  to  the  doctor's  offio©  onoe  a  w«@i£,   and  ocoaaioaally,   upon 
th©  dootor*s  or4©r,li0  w«at  out  of  tM©  hona&  into  tJi®  open  air. 
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Tlie  plaintiff,  ?fho  had  mi  Aosident  and  lloalth  ?olioj  with  the 
TTav©i©P8  Casualty  Inauranc®  Company,   started  a  stilt  in  the  Clroult 
Court  0f  KSinKaimm  Qomitj^  against  Mali  CoMpany,   to  r@oov®r  on  th« 
poliojr  far  ids  diiability.     Th©  pleadisga  ®®t  foxtli  t.h.®  issuaao© 
of  til®  |>ollGy  nM  til®  injury  to  the  plaintiff,  and  asked  daisagas* 
The  defendant  filed  it®  answer  afelttiB^  tli#  l@0tt«mc0  of  the  polioy 
aM  proof  of  logs,  but  deaiod,  tli®  ©xtMit  ®s^  aeoeasit:/  of  coafijs^- 
rpisnt,  as  alleg©4  In  th©  ©omplaiat,   or  its  liability  under  the  polioy 
to  the  extent  olalm©4  by  the  plaintiff.     '^®  oas©  was  smbnltt^d  to 
a  Jury,  who  foasd  ths  ismws  in  faYor  of  %h%  plaintiff,  and  tJie 
Ooiirt  rc»na®r©d  jiidgEseat  la  his  favor  f®r  #210,00*     It  is  froa  tfais 
jud&'a^at  that  tli«  appeal  is  prois^euted,     Th@  appellant  insists  that 
ths  imliey  in  qu^stiosi  is  a  lisdted  on®,  aM  that  undar  tks  fciets 
ajad  eirs\sur«stano-0s,  th®  lssur@d  was  not  entitled  to  r©«0T#r  tiie  fiill 
SMOUSit  uM®r  %h&  policy,  and  tJmt  tim  ^ontlimsmnt  of  tke  def^udant 
■miB  not  oaussd  fey  tha  aceidant  in  qiteatiaa,  but  wa®  da®  to  a  hernia, 
and  t&arefor®  the  .poliey  tmst  ba  iiiter|>r®t©4  Im  that  sianaer  In  fa^or 
of  til®  insurer.     It  is  thm  ©oateBtion  of  %k@  s^p®ll©©  tliat  th@ 
plftintiff®  h©raif4  resulted  from  a  TiolsEt  mn&  ®xt®Tnnl  iajwry, 
wkioli  tiio  liiBtirtd  r©©®iir©d  when  lis  feel  sgaiast  the  board  in  question, 

^@  plaintiff  gavs  Ms  teatisioii^y  si.&  to  how  the  aaoideiiit  happened 
MX.&.  of  th©  laiigth  of  tiim  he  wss  in  tlie  hospital,   wlio  liis  attsMijig 
phytioiaa  was,   smS  tli®  length  of  ti©e  that  h%  vmn  conflnmA  to  kis 
liiome.     Doctor  &&qti$&  I,  Srwin,  a  Physio iaa  aad  Surgeon  of  Kankak@« 
County,   liliBola,   testified  to  th®  Goaditioa  in  whloh,  h®  fouad  th® 
plaintiff  siiortljr  aftsr  fe®  ism®  iBjtjred}  that  hs  psrfora®<S  an  opera- 
tion on  tiia  plaintiff  l>@eajr»b@r  7,  1939?   that  h©  had,  had  sxperianc© 
in  the  treatnent  and  repair  of  h@rniae  and  that  It  is  Ids  opinion 
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th&%  %h&  iiern-la  of  tli®  pXaiatiff  was  tit*  f««rtilt  of  nn  injury. 
Th©  doctor  further  testified  aa  to  the  treatistmt  h«  gsv©  thr*  plain- 
tiff; tliat  fe®  aSvis©^  Mj31  h.'jw  to  mxT®  for  kimatlf  In  cMsr  to  bl- 
eared of  his  afflict  Ion;   that  la  .his  oplaioa,  frou  what  h®  k&m}  of 
til®  aotloa®  of  tfes  plsaliitlffi   that  hia  0oMu0t  was  eoapatabl©  with 
th©  sdTio®  ttet  to  iiaS  .«^,iv©ii  luia;  that  whil#  h<B  did  not  aatually 
treat  him,   all  th©  tiae,   tie  gaw  the  plaintiff  frequently,   a.M  was 
uEfler  th©  ioeter*®  obsarTatioii  daring  tli0  tlBie  ia  wMch  h®  Ql<&lm& 
Qomp^tiBBXion  xm&®r  th&  polisy ♦     This  ©iriaeiio®  is  midisputed. 

la  the  oas©  af  aowden  ¥,  1T®v«l^r©  ITot^e-tiT®  Asg^n.  of  Am.*, 
201  111,   jlpp*  295t  t^*^  »ais,©  farai  of  poliej  of  iasuraBO®  was  fe®fqir® 
til©  Appellate  Oourt  ^s  ia  tills  eas®,  aaS  in  paEslrig  upon  it  th@ 
Court  us®s  tills  lanpiag©:       '*lt  ^a®  a  <|m®stloiiQf  faot  wtotlS4?r  the 
origiaal  mt^nptogTB&Biw®  hers^ia  aoitt3ftbi^t«<l  to  tli®  iajtij^j  that  ©axised 
tfei®  deatJi  of  %h&  ijs.sufed.     If  th©  orlilnal  liernla  was  tha  0a«s©  of 
%h®  o|s<iratlom,  w&itli  r^ssilted  irs  tfe«  cl«atb.  of  tfe©  iasursd,  tliea 
th^re  wouia  not  be  oay  liability,  Mt  if  tlia  hsrnia  •,'riiiefe  n^oessitatsd 
the  oparatioR  wat  tli©  r^&'iilt  solsly  of  th^  fall,   tJian  the  ©xoaptioa 
ia  the  ]nil®s  doe®  aot  @x©Jift  apiimlliuat  froia  liability*     The  rul.®a 
of  app«llarit,  ®xo®pt  deatli  fr©a  sui-gieal  ©pefatlo»s  oe0uiTtae  within 
tiiy«®  moatlig  of  tit®  aasidsiitiJ.  iajurf  frcm  tfe@  ©xtapticjiB  TTom 
liability.     An  &&&Mm&t  poliey  ImsurlBg  agalnat  d©atli  trcm  bodilj 
Injiiriss  resultlUf;?;  ff»om  csctgysal  a©aia®iital  i'mmi&  but  ©xeepting 
dl®atli  froa  fetrala  doss  aot-  ralisv®  tli©  lB.ffeiy®r  from  liability  wh@ro 
d«atli  remilts  fron  hmrnia  eam©®d  by  eztsraal  violent  sad  accidental 
m@suas.     Travelers*  Ias»  Oo»  t,  LtiiTay,  16  Colo.  296;  lUm^r  v. 
fnii.T®l0ra»   Ijis,  Co.,   3  Ohio  !>««.   239?  Atlanta  Aeditaemt  Asa»n  t. 
^exaadep,   104  Ga.  709.'*     It  is  Q^\xr  eoaolusioa  tiiat  the  ©vidsnca 
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in  thlB  QB.B&  shows  that  th®  iiernia  of  tlm  plaintiff  vms  <3aus®d[  by 
the  aooident  la  fiuoatloni  lia^risXy,  Ms  falliis^  a^niimt  b  boar<J  aat 
iajuriag  Ma  sicl<i. 

It  is  next  insiateiS  by  t,li@  afp^liaat  tlist  tli®  ©Tideaac©  showa 
tliat  plaiatirf  was  not  eonflaei  to  Ms  h^sm  OT  smm  iiospital,   as 
requirsiil  hf  th?^  ttrjs®  of  th©  |,>olisy,  or  tr'©at€*3  ocatlnwously  by  a 
physioian*     In  tlm  ©as©  of  Koor©  ts.  Standard  Acoidest  lasuraae© 
GoK^janj,   245  App*   300,   tli®  App@llat®  G&urt  of  tlm  First  Distriotg 
was  disousslan  s  ©liailar  qxxBBtion  and  uses  tMs  laag^xagos      '^The 
only  raasoaabl©  ©oaelyBioa  to  b©  dj«a'®ri  from  tlile  evidene©  is,   that 
th9  app©ll0®  is  totisllf  and  p^rEma^atiy  siisafeled  and  ©aE  never 
follow  111®  ©@Qup&tioiij  tliat  no  isadiftal  tp®atmeBt  vfotild  impro¥@  liiu 
eoxUlltica*     Xji  im^nj  oas^s  tha  purposa  for  wliioli  ae«sid«at  iiistiraaa® 
is  writt®n  would  b@  defeated,   if  tli®r^  oouM  b®  no  rasovary  for  an 
injury  witlch  did  Bot  require  tii®  regular  attendaao©  of,  and  treat- 
ment by  a  physiclaii.'*     Jlseovery  aay  b©  aad  if  tjws  iEsuro4  was  xm&mt 
the  oar®  of  a  pliyisiciaB  svoa  thotigii  na  trsatmtnt  w&®  adaixiisterad. 
To  the  sainis  ©ffeot  Is  Goameroial  Casualty  Oouipaiiy  vs.    Carjpflsld 
243  111*  App,  453.     Faal  ve.  HatloBal  Aoeiteat  Sooisty  249  III. 
4pp*  302,     Tk®  ©Tlifiene®  siiowa  that  tile  pi'^Tlsioas  of  tto  polloy 
w©:r©  ©offlpli©d  witii  by  Urn  plaiatiff* 

It  is  ©oateMoi  by  the  app®ll®st  that  the  iustmations  glTen 
by  til®  C Olivet  w©r©  aontradiotory  (m&  saleulat®el  to  confuse  the  4^iry 
in  regard  to  th©  material  issues  in  tlia  ease,   therefor©  the  ju5.^a0nt 
siiould  b®  reversed.     Our  Ooiirt©  hav©  iteld  tixat  tli©  Appollat©  Courts 
will  not  rovers©  a  judgraant  for  error  in  th©  instruotions  to  tlm 
4iary,  or  adi?jis$ion  of  evi4®iia<^»  wMr®  uader  tli#  ©vliano®,  the  Jury 


■$  ieiii>. 


%M9   9i 


s«6  oo 


■  t^&mi  »t:<Mw  *#»iJ--  'jj«ljri&«  ttfs  ^t"- 


►^- 


ooiilii  iinv®  T9ii&fST9d  no  i««rar  v®r>2 let  emisisteiit  ^ilth  the  ease. 
Caiiapb©!!  v?s.   Llndley  256  III.   App.   476;   Thmcm  vs.   Boott  19a  111. 
542.     Undor  th«j  ©videaoe  In  the  oas©  as  prasented  by  this  record, 
%hp-'  i^ury  coviid  not  ,hav«j  ecnsistsatly  r©M€r©S  any  other  veraict 
'thtm  that  wMafi  th&j  did,   so  th©  error,   if  any,   in  the  giving  of 
the  instroiotion,©  is  harmless, 

Tlie  Judgja©nt  of  th®  Trial  Ocurt  will  fe®  affii^^d* 

Affirraed. 
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STATE  OF  ILLINOIS, 

!>-ss. 
SECOND  DISTRICT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

: in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 


H^^ 


AT   A  TERM   OF    THE   APPELLATE   COUP.T,, 

Begv.n   and  held   at   Ottawa,    on   Tuesday,    tne   4th  day   of  February,    in 
the   yefr   of    our  Lord   one    thousand   nine   hundred   and   forty-one; 
within  and  for    the    Second   District  of    the   State   of   Illinois: 

Present   —  the   HON.    FRED   G,    WOLFE;    Presiding   Justice 
HON,    BLAINE   HaFFMAN,    Justice 
HONo    FRANKLIN  R-    DOVE:    Justice 
JUSTUS  L,    JOHNSON,      Cier.        3  08    I. A.    438 

E,    J.    WELTER,    Sheriff 


^ 


BE  IT  REMEMBERED,  that  afterwal'ds,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,,  in  the  words  and  figures  following,  viz; 
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GM.   HO.    9605 


Ag.   No.    2 


111  Tim 

APPELLATE  COURT   OF  ILLINOIS 


«^^    SEOONDJtfS^^T 


/ ^y^         ocf OK^  Tsmf,  A.i|.  1940./ 


THE  PSOPLi^  OF  THS  Q^ATl  OF 
ILLINOIS, 

Deyfandant   in  }5rr«/r,      j 


vs. 


^iTRICPr  D,   PApY,  /  ) 

Plaintiff  in /Error.      ) 


''••'       SriiDr  to 

Gircimt  Court 
of  Wili\Oounty, 


WOLPE,  —  P.  J. 

Patrick  D.  Fahey,  the  plaintiff  in  error,  was  ifidictod  in  tiie 
Cirouit  Court  of  ■7111  Count'y  for  conspiracy  to  cause  illegal  votes 
to  be  cast  at  the  election  held  in  P/ill  County  on  d'une  5,  1939. 
The  case  whs  tried  'before  a  jury  which  returned  a  verdict  finding 
the  defendant  guilty  and  assessing  a  fine  of  $2,000.00.   The  Court 
then  orallj"-  instru.cted  the  jury  that  they  had  no  right  to  assess  a 
fine  against  the  defendant.   The  jury  then  retired  and  returned  a 
second  verdict  of  c'lHty  without  any  recommendation  as  to  punish- 
ment.  The  Court  overruled  motions  filed  by  the  defendant  for  a  new 
trial,  and,   in  arrest  of  judgment,  and  sentenced  the  defendant  to 
serve  9  months  in  the  Countjr  Jail  in  V;ill  County,  and  to  pay  a  fine 
of  ;>1,000,00.   It  is  from  this  judgment  that  a  writ  of  error  is  sued 
out  by  the  defendant. 
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Tile  State's  case  is  basod  almost  entirely  upon  the  uncorro- 
borated testimony  of  Mfred  (Rip,)  fMvmrds,  wbo  is  "by  his  own 
evidence,  siiown  to  be  a  seir-confassed  accoiiiplice.   His  testimony 
is  to  tne  effect  tiiat  he  conferred  frequently  v/ith  the  defendant, 
prior  to  the  election  of  -June  5,  1939,  for  the  purpose  of  having 
illegal  voters  brought  into  Joliot  to  vote  at  the  judicial  election 
held  on  that  date ;  and  that  pursuant  to  said  arrangenient  with  Fahey, 
he  did  bring  illegal  voters  into  J'oliet  ^vUo  voted  at  said  election. 
He  went  into  detail  coxicerning  the  CLnversations  -which  he  had  had 
Y/ith  Fahey  and  others,  and  told  of  meetings  and  conversations  v/hich 
they  had  had  with  the  illegal  voters,  -.         •   ■  ■  ' 

Snortly  af'oer  the  election,  the  m'itness,  F{ip  Edwards,  7i?ith 
others,  v,'as  arretted  and  placed  in  tne  City  Jail  in  Joliet.   Rip 
Edwards  remained  in  jail  74  days,  at  the  end  of  miich  time  he  was 
released  on  bond.   .During  the  tiiae  he  was  in  jail  he  told  the 
officers  tna"c  he  was  not  guilty  of  ajiy  offense.  IVliile  in  custody 
he  wrote  letters  to  Faiiey  demanding  money,  and  tolc  hira  that  'if 
he  did  not  come  across  with  soias  money,'  and  'come  up  with  a  bond,' 
he  vjas  going  to  fceoome  a  State's  witness  and  testifjr  agsilnst  hira. 
He  adiaits  tnat  he  instructed  his  Lavvyer,  J'rancis  Dunn,  to  go  over 
to  Mr.   Fahey,  and  demand  money,  and  if  he,  Fahey,  did  not  paj?",  he 
was  going  tv  implicate  Faiiey  in  this  election  vote  fraud.  He 
testified  that  i"ahey  told  hira,  and  also  told  IvlX'.  Dunn,  that  he, 
(Edwards,)  coulu  not  blackmail  him,  and  he  refused  to  have  anything 
to  do  ivith  Edva-ards.  lie  further  states  that  --^''iieD.   Fahey  refused  to 
send  him  any  money,  or  pay  his  attorney  any  raonsy,  that  he  then 
called  "Jiiii  Burke,"  the  State's  Attorney  of  iZ/ill  Couxxty,  and  told 
hiiii  that  ne  iiimself  was  guilty,  and  also  that  Fahey  was  implicated 
in  the  vote  fraud, 
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Tlie  evidence  of  Alfred  (Rip,)  3dwards  siiov/s  that  he  had  been 
convicted  of  felony  to-wit:  of  rape,  and  had  served  time  in  the 
penitentiary;  that  he  had  been  a  professional  gambler,  and  that  he 
had  lied  to  parties  in  re^rord  to  his  part  in  the  vote  fraud. 

The  defendant  testified  in  his  own  behalf  and  denied  any  and 
all  participation  in  any  conspiracy  in  enj   and  all  vote  frauds. 
The  witness,  Rip  Edwards,  v/as  discredited  in  manj'-  respects,  as  to 
the  occurrences  and  \vhere  he  met  and  had  conversations  vvdth  Fahey. 
The  evidence  shows  conclusively  that  on  election  day  when  Edwards 
says  he  had  conversations  with  Eahey,  that  FF^feey  was  in  an  attorney's 
office  on  different  matters  practically  the  entire  day.  Sdxvard's 
statement  that  he  had  been  in  Mr.  Fahey's  Office  on  certain  days  is 
contradict ed  by  Agnes  McCarthy  who  is  lv5r.  Fahey's  Stenographer.   In 
addition  to  the  evidence  of  the  defendai'.t,  fourteen  reputable  wit- 
nesses from  '.[ill  County,  appeared  in  behalf  of  the  defendant  and 
testified  his  general  reputation  for  truth  and  veracitj'-  was  f;ood  in 
and  around  Joliet,  Illinois.   John  M.  G6nco,  a  witness  celled  on 
behalf  of  the  defendant,  testified  that  he  was  a  machinist  for  the 
TexAco  Oil  Company,  and  forraerly  Deputy  Sheriff  of  V/ill  County; 

that  he  ioiew  Rip  Edwards  since  boyhood;  and  knew  his  .general  repp-  ^. 
before  June  5,  1939,  for  honesty  and  integrity,  ana  that  his  reputatioi 

tation/w^as  bad.  There  is  no  evidence  in  the  record  rebutting  this 
testimony. 

It  is  first  insisted  that  the  Court  erred  in  givinr  the  jury 
the  Plaintiff's  Instruction  No.  20,  y,/hich  is  as  follows:   "The  Court 
instructs  you  that  the  testimony  of  an  accomplice  is  competent 
evidence,  and  the  credibility  of  such  an  accomplice  is  for  the  jury 
to  pass  upon  as  they  pass  upon  the  credibility  of  any  other  witness. 
The  testimony  of  an  accomplice  must  be  received  vvith  great  caution, 
but  if  the  testjjaony  carried  conviction  and  the  jury  are  convinced 
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of  its  truth  tliey  should  give  it  the  sane  weiin;ht  as  would  be  p;iven 
to  tha  testimony  of  a  v/itnass  v;ho  is  in  no  respect  implicated  in 
the  offenss."  This  instruction  had  been  repeatedlj?"  condermed  hy 
our  Supre.ie  Court.   In  the  case  of  the  People  vs.   Lawson  345  111., 
42s,  at  Page  A30,  tha  Court  uses  this  laii«5uage:   "The  sixth  in- 
struction Given  at  the  reciueat  of  the  prosecution  reads  as  follows: 
''The  court  instructs  the  Jury  that  the  testimony  of  an  acconplice 
is  competent  evidence,  and  the  credibility  of  such  accociplicc  ig 
for  the  jury  to  pass  upon  as  in  the  case  of  any  other  v/itness;  and 
while  the  testljGiony  of  axi  accaeiplice  will  sustain  a  verdict  y/hen 
uncorroborated,  yet  such  testimony  must  be  received  m'ith  .-^'reat 
caution;  but  if  the  testimony  carries  conviction  and  the  jury  are 
convinced  of  its  truth,  they  should  ;i;ive  to  it  the  same  effect  as 
would  be  allowed  a  witness  vdio  is  in  no  respect  iniplioated  in  the 
offense.   This  instruction  is  not  a  correct  statement  of  the  law, 
and,  for  that  reason,  was  held  erroneous  in  People  v,  Ront^etti, 
33s  111.,  56.  The  jury,  in  determining  the  credibility  of  an 
accomplice,  are  governed  by  the  rule  that  his  testimony  is  subject 
to  grave  suspicion  and  should  be  acted  upon  with  i-^reat  caution. 
The  jury  should  carefully  consider  such  testiaony  in  the  light  of 
all  the  other  evidence  in  the  case  and  the  influence  under  v/hich 
the  testimony  was  given  in  order  to  determne  whether  the  purpose 
of  the  witness  was  to  shield  himself  frora  punishment,  to  obtain 
some  personal  benefit  or  advantage  or  to  gratify  his  malice.   If, 
after  all  the  facts  and  circumstances  in  evidence  are  considered, 
the  uncorroborated  testimonj*  of  an  accomplice  is  of  such  a  charac- 
ter as  to  prove  raiilt  beyond  a  reasonable  doubt,  it  v;ill  authorize 
a  verdict  of  guilty.   (People  v.  Hongettl,  supra;  People  v.  Jillmore, 
31s  111.,  276;  People  V.  Mci^Iinney,  26?  id.  A-54;  People  v.  Rosenberg, 
267  id.  202) .   The  sixtn  instruction  asKed  by  the  People  omitted 
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essential  qualifications  and  should  not  have  been  given,"  To 
tils  sane  effect  is  The  People  vs.  Hongetti  33S  111.,  pp^ge  56; 
The  People  vs.  V/itznan  3^2  111.,  Pago  11. 

The  defendant  in  error,  in  its  printed  brief  and  ar{?uKent 
does  not  contend  that  this  instr-iction  is  proper,  and  should  have 
been  ;jiven,  but  the  only  defense  of  this  instr'iction  is  that  the 
error,  if  any,  is  cured  by  defendant's  siven  instruction  No.  17. 
Several  cases  are  cited  as  sustaining;  this  conter.tion.  but  an  ex- 
ejnination  of  those  cases  disci oses  that  the  instruction  conplained 
of  was  not  a  lais- statement  of  the  lav;,  but  a  laclc  of  some   eleraent 
that  should  have  been  inoludsd  in  the  instruction,  end  tho  Court 
in  such  cases  held  that  the  5j;ivine  of  siich  instruction  v/hioh  in- 
cluded what  was  adraitted  in  the  other  instruction,  cured  the  error, 
as  tbe  instruction  should  be  considered  as  a  whole,  and  the  one 
given  correctly  sta.ted  the  laxv.   Fowhere  have  *re  been  able  to  find 
a  criminal  case  where  an  erroneous  instruction  has  been  given  that 
another  instruction  correctly  statin,f;^  the  law,  '^?ould  cure  that 
error.   In  the  case  of  tho  People  vs.  Sciineni  3l6  111.,  591  at  595, 
we  find  the  folloivingf   "V/hile  an  instruction  which  nis-states  the 
lav;  cannot  be  cured  by  another  instruction  f'^riven  on  the  sej'ie  trial 
which  correctly  str.tes  tho  law,  an  instruction  v/hich  is  merely  in- 
coriplete  can  br;  supplomcntod  \jy   other  instructions  w'lich  are  in 
harraony."  It  is  o'ar  opinion  that  the  Court  erred  in  :f?ivin;p:  the 
defendant  in  error's  instruction  Ko,  20,  and  the  error  was  not 
cured  by  the  Court's  given  instruction  !To.  17,  for  plaintiff's  in 
error . 

The  plaintiff  in  error  strenuously  insists  that  this  jud,'-;;nent 
of  conviction  should  not  stand  because  it  is  based  wholly  upon  the 
uncorroborated  testimony  of  an  accoKi|)lice,  and  in  addition  the 
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aoccmplice  has  been  sho-wn  to  be  a  person  who,  "bears  a  bad  reputa- 
tion for  truth  and  veracity,  an  ex-conviot,  a  professional  gambler 
and  an  admitted  liar,"  An  exardnaticn  of  tho  record  in  this  case 
discloses  that  the  \i;'itneps,  Rip  Edwards,  vras  f'luilty  of  all  of  the 
charges  laade  bj   the  olaintiff  in  error.   In  the  case  of  The  People 
vs,  /JLward  354  111.,  Page  357  at  Page  36I,  the  Court  in  discussing 
what  credit  shot-Id  be  .^iven  to  fche  testimony  of  an  acconirlice,  says: 
"The  only  ©vidonce  in  the  record  tending  to  estr-blish  the  charge 
against  the  plaintiff  in  error  is  that  of  Spicer  and  the  statement 
of  Reedy  of  a  conTorEiation  had  viith  plaintiff  in  error  some  months 
after  the  fire,   Spieer  had  been  convicted  of  a  felony.   Ke  was  in 
that  class  of  persons  v/hoae  testiinony  is  legally  discredited  because 
of  their  conTiotion  of  an  infaiaous  criiae.  In  addition  to  that  he 
was  by  his  testiiaonj'"  a  self-confessed  adcomplice,  whose  evidence 
could  be  received  and  acted  upon  only  v/ith  great  caution,   'vhile 
such  evidence  was  competent,  and  "while  a  conviction  n:!ay  in  a  proper 
case  be  sutitained  on  the  ujicorroborated  testimony  of  an  accomplice, 
the  record  in  this  case  not  only  shows  no  material  corroboration 
of  Spicer 's  teatiiuony,  but  ha  is  discredited  by  numerous  disinterested 
witnesses  whose  testimony  is  in  nowise  discredited  or  iiapeached.   If 
their  testimony  is  to  be  believed  the  testiiuony  of  apicer  could  not 
be  true.  Mis  testimony  is  shown  to  bo  utterly  umvorthy  of  belief, 
y^xere  the  credibility  of  an  accomplice  is  so  inpeached  as  appears 
from  this  record,  a  conviction  based  solely  upon  such  testimony 
cannot  stand  but  should  be  and  will  be  revorsed.   people  v.  Pludson, 
341  111.,  187;  People  v,  Ravenscroft,  325  id.  225;  People  v.  O'Hara, 
332  id.  436;  People  v.  Harvey,  321  id.  36I;  People  v.  Pattin,  290  id. 
542." 
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The  svllence  further  shows  in  this  case  that  the  accoriplice, 
Rip  Edwards,  denied  any  and  aJLl  guilt  for  a  long  time  to  both  the 
officers  and  others,  -and  continusd  to  do  so  until  after  he  had  uade 
demand  upon  the  piainciff  in  error  for  noney,  and  had  -chreatanod 
that  if  Fahey  did  not  cone  across  witn  the  incnoy,  that  he  would 
iiTClicate  him  in  the  crime.  /This,  Miwav^s   freely  adiixits,  and  we  """"- 


\ /^re  sorry  "bo  say  that  tne  record  alao  ehov/s  that  the  attorney  appoint- 
ed "by  the  Court  to  represent  ii'dwards,  at  the  reajaest  of  Zdwarac,  also 
asked  Tahey  for  Money J  In  the  case  of  The  Peoplo  vs.  Rendas  366  111., 
at  Page  399,  the  Court  in  discussing,  the  weitXht  to  he  fc^iveu  to  the 
testimony  of  an  accomplice,  we  find  the  foilov/ing;   "In  weighing 
vsuch  testiriiony  it  is  necessary  to  consider  the  influence  under  vsrhich 
it  is  given  and  -whethor  the  purpose  of  the  Vvitnsas  is  to  snield  him- 
Gelf  froiii  punishiaent,  obtain  sorie  reirard  for  hiiisGlf  or  gratify  his 
nalice.   Fo:?  lack  of  material  corroboration,  or  where  the  tostimony 
of  an  accoupllco  is  othsrv/ise  discredited,  this  court  has  not  hosita- 
ted  to  reverse  judgments  of  con^'iction. "  "//hatevor  the  niotiYe  of 
Sdwards  vvas  in  givini,  his  testirjony,  fron  his  ovm   adi^iisoions,  it 
shows  it  was  given  xvith  the  iinalicious  intont  to  involvo  ZTahey  in 
this  crime. 

In  addition  to  the  testimony  of  the  plaintiff  in  srrcr  deny- 
ing ?'ny  partj.cipation  in  the  vote  fraud  as  char^;ed,  fourteen  repu- 
table wit.nesses  testified  -chat  Fahey' s  reputation  ftr  truth  and 
voracity  v/as  ^ocrl.   In  tho  case  of  tho  People  vs.  Eoloslci  309  111., 
472j  the  Supreiie  Court  discussed  t,he  rule  j.n  regard  to  reversing 
the  judgment,  as  not  t/arraiited  by  the  evidc-.nce,  and  uses  thin 
language:   -''^/s  are  not  much  inclinod  oo  reve  'se  jiuVxients  of  con- 
viction in  criminal  cases  on  the  !?;ro-'md  that  the  conviction  -.vtis  not 
w_arranted  by  the  evidence  end  do  not  do  so  r/Ixen  the  evidence  is 
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raerel3^  conflicting,  but  when  there  is  such  doubt  froE.  the  proof 
as  there  is  in  this  case,  it  is  the  duty  of  the  ccm.rt  to  reverse 

the  juclgf.ient.   (People  v.  Froelejiu.,  2nU   111.  190;  Peoplo  t.  McLIahoii, 
254  la,  62;  People  v.  7/allace,  279  id.  139;  People  y.  Stonekiiig,  289 
id.  30S.)   In  addition-'  to  bhe  doubtful  character  of  the  proof  before 
referred  to,  aine  'Witnesses  (sll  the  oourt  pernitted  to  be  called 
on  that  qaestion]  testified  to  the  good  repatation  of  plaintiff  in 
error  for  honasty  and  integrity.  Atcong  them  vvere  the  cashier  of  a 
coal  oompan?ir,  the  village  president,  a  doctor  and  two  nierohfuits. 
Proof  of  good  character  is  not  proof  of  innocence,  but  may  be  .suffi- 
cient to  raise  a  reasonable  doubt  when  the  other  evidence  is  not  of 
a  eatiafying  character.''  In  the  Supresie  Court  in  the  case  of  The 
People  vs.  Minto  313  111.,  at  page  293 >  '^^'e  firiG   the  following: 
"Vfnile  the  law  has  corqmitted  to  the  jiiry  the  deteririina.tion  of  the 
vial  girt   and  credit  to  be  given  the  witnesses  and  aiithorizes  a  verdict 
of  guilty  when  a  consideration  of  all  the  credible  evidence  warrants 
the  belief,  beyond  a  reasonable  doubt,  that  defsndart  is  ;g:uilty, 
the  law  also  makes  it  the  duty  of  this  court,  in  revievi'ing  a  judg- 
raent  of  conviction,  to  consider  the  evide'-ice,  and  if  the  court  be- 
lieves the  Gonvietion  is  based  upon  ^msatlsf actor v  evidence,  and 
there  is  a  grave  doubt  of  its  sufficiency  to  establish  guilt,  uhe 
judgment  should  be  reversed." 

Owing  to  the  unsatisfactory  nocture  of  the  testiaoiiy  of  the 
witness,  Hip  Mwards,  and  the  undismitod  proof  that  his  reputation 
for  truth  and  veracity  is  bad,  and  the  undisputed  proof  as  to  the 
bad  character  of  said  v.'itness,  and  talcing  into  consideration  the 
fact  that  he  has  br;en  contradicted  in  aoiae  respents  by  other  v.dt- 
nesses,  and  corroborated  only  in  minor  raatters  \)j   others,  and  also 
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the  fact  ti*i?it  fourteen  xvltnesses  testified  that  the  defendant's 
reputation  for  truth  and  Yexacltj   was  {Sood,  and  that  no  effort  was 
made  to  contradict  thi^3  last  testimony,  -a'c  are  of  the  opinion  that 
the  conviction  in  this  Cc.se  is  "based  upon  such  unsatisfactory  evi- 
dence, that  the  judgirient  should  not  stand,  "out  he  reversed. 

I'or  the  gi'^ir.g  of  the  instruction  Fo.  20,  and  the-  unsatisfac- 
tory state  of  the  evidence,  the  judgment  of  the  Trial  C^-^urt  is  re- 
versed, c-md  the  cause  remanded. 

Reversed  and  the  cause  renanded. 
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STATE  OF  ILLINOIS, 

SECOND  DiSTKicT         J  I^  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certif J'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aSb:  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerh  of  the  Appellate  Court 


^^10 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

3egun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  February,  in 
the  yesr  of  our  Lord  one  thousand  nine  hundred  and  forty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  the  HON.  FRED  Gi  WOLFE,  Presiding  Justice 
HON.  BLAINE  HUFFMAN,  Justice 
HON,  FRANKLIN  R,  DOVE,  Justice 
JUSTUS  L»  JOHNSON,   Clerk 
E.  J.  WELTER,  Sheriff    ..'^,  /-\  ''^'     T  h        A    O 
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BE  IT  REMEMBERED,  that  afterwards,  to«-wltJ  On 
the  Opinion  of  the  Court  was  filed  in  the  Gler-k's  Office  of  said 
Coart>  in  the  i^rords  and  figures  following,  Viz; 
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GM.  NO.  9610 


AG.  110.  28. 


IK  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


OCTOBER  ^SSlS^/ A. D.  1940.  / 


/ 

IGNATIUS  LT'ITMia^   Adroinistre^r  of  the       /       )      d 


Estate   of  RiMmSI  LSITl'TSI 
PI  ail 


eoeased,      / 
Appellee/ 


)  J 


y 


/ 


DECATUR  C/i^AGE  00.,  /  c^'rporation, 
and  CEC|L  ROBERTS,//' 

/  l5e  fend  ants-  Apt) 


Apbeal  from 
/    yf  )  I ircu.it  Court; 

K^y"       )     \  Peoria  County. 

) 
ellants.  ) 


Fj'OLFE,— -  p.  '0  . 

If^natius  Leitner,  as  Administrator  of  tiie  Estate  of  Raphael 
Leitner,  deceased,  brought  a  suit  in  the  Oircuit  Court  of  Pooria 
County,  against  the  Decatur  Cartage  Coi;ipany,  a  corporation,  and 
Cecil  Roberts,  claiming  dcuaages  for  the  Virrongful  death  of  Raphael 
Leitner,  as  a  result  of  an  autoaobile  collision  oocuring  on  Route 
No.  24,  near  Tuscarora  Hill,  Peoria  County,  Illinois,  on  Decerahsr 
24,  I93&. 

It  is  charged  in  the  complaint  of  the  plaintiff  that  Raphael 

Leitner,  with  all  due  care  and  caution  for  his  ovrn  safety,  was 

operating  an  automobile  on  a  public  highv-ray,  and  the  defendant, 

Decatur  Cartage  Company,  through  its  agent  and  servant,  Cecil 

Roberts,  negligently  and  carelesslj?  drove  his  car  in  such  a  /aanner, 

that  it  collided  with  that  being  driven  by  plaintiff's  intestate 

and  plaintiff's  in;§'testate  ivas  killed.   Th&  defendants  filed  an 

ansv/er  to  the  complaint  in  v;hich  they  denied  all  allegations  of 
negligence  on  their  part,  and  claimed  that  it  v;as  through  the 
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negligence  of  the  plaintiff's  Intestate,  that  the  injuries  occurred, 
which  sre  complained,  of  in  plaintiff's  petition.   The  case  was  tried 
before  a  jury  v/ho  foimcl  the  issues  in  favor  of  the  plaintiff  and 
assessed  his  danages  p.t  7 » 500. 00.  A  motion  was  raade  for  juds^ent 
notviTithsteiiiding  the  verdict,  which  v;as  denied  by  the  Court.   Motions 
for  a  new  trial  aji.d  in  arrost  of  judpyaent  were  filed  and  these  like- 
wise ivere  overruled  by  the  Gou.rt.   Judgment  v/as  entered  4n  the  ver- 
dict in  favor  of  the  plaintiff  a2id  against  the  defendants  for 
17,500.00.   It  is  fro.m  this  judg-nent  that  the  appeal  is  prosecuted 
to  this  Court. 

The  appellant  has  assigned  twenty  reasons  v/hy  the  judgment  of 
the  trial  court  should  be  reversed,  but  we  will  consider  only  the 
tenth  assignment,  which  is  as  follows:   "Counsel  for  plaintiff  made 
prejudicial,  improper  and  inflammatory  remarks  during  the  course  of 
the  trial,  and  in  the  closing  argument  to  the  jurjr,  and  the  defendants 
were  prejudiced  thereby.'^  Im   examination  of  the  record  and  especially 
the  cloying  argument  of  the  attorney  for  the  plaintiff,  discloses 
that  in  the  course  of  the  argiurjient ,  several  highly  improper,  pre- 
judicial and  inflar'iaator3''  remarks  were  made.   Objections  were  sus- 
tained by  the  Court  to  quite  a  number  of  these  stateraents,  but 
plaintiff's  attorney  insisted  on  proceeding  in  the  same  manner.   Our 
Supreme  and  Appellate  Courts  have  not  hesitated  to  reverse  judgments 
v/hen  by  such  argument  the  attorney  has  procured  a  judgment  in  such 
rianner.   V.^at  effect  this  infJ.aLnriatory  argument  had  upon  the  jury, 
no  one  can  sslj,   althoue;h  the  trial  court  pcoperly  sustained  the 
objections.   In  the  People  vs.  Chrfrikas  295  111.,  229  the  Court  in 
a  criminal  case  v/as  discussing  the  improper  argument  of  the  State's 
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*i«f   tfid-nejasd-Bd-a  Qfe&Md-  to  tedFiat/ift  b  ^d-ijjl)  o^"  sHiDcrO  ©xi*  ^cf' iS>»C-f  ^■' 

luO     .isriixsffl  eiaee  edd-  ni  jjjciliosooiq,  no  Jbed-sjEBai;  Tjen^rotd-ja  B^iTtltclAi: 

adnejasSilt  98g:&V9i  ckJ*  Jbe^Bd-iB^rf  *OGr  wtM  a:fii!fdO  6tBXl««^A  fins  I>ffl9ixiua 

rioue  Hi  d-jref^^fiUj;  b  B9's«)0':cq  )sM  tl»fi'io##.s  ortd"  *n«.cr!:trg«i.e  rio^ja  t**  M-'*"' 

Slid-  J&'^aijid-Rjfe  ■^ItEedoiiq  *Tyoo  J:fli't;t' efld^  AgtroditlB    .    ""    ^-^o  ©no  on 
ill  iiuoO'-ed&^SS   ,.XiI  ?es  aB?);.4'rl'TJ}.0-  ,dv  ®f?fde«[  ©d*  u.      .  -..loldost'-"- 


Attorney  to  the  jury.   Tlie  Court  struck  out  tiie  arguraent  and  in- 
structed the  jury  to  disregard  it.   The  Supreme  Court  in  discussing 
this  improper  arguraent  says;   "The  fact  that  the  statemeiit  of  tha 
prosecutor  was  striolcen  out,  on  niotion,  after  the  Jucl^je  returned 
to  the  court  room  could  not  take  from  thu  rainds  of  tho  jurors  the 
effect  of  the  speech  anymore  than  the  placing  of  a  "blotter  upon 
an  ink  blot  could  remove  entirely  the  effects  of  tho  blot  of  ink 
froia  a  clean  white  sheet."  In  Bishop  vg,  Chicago  Junction  Rail- 
road Company  2o9  111.,  at  Page  6')   at  Page-  70,  v/o  find  the  following: 
"While  it  is  true  that  at  times,  in  closely  contested  casoE;,  counsel 
may  inadYertently  say  that  which  is  prejudicial,  the  infiuonce  of 
such  a  statement  may  genorally  he  overcome  hy  sustaining  ohjoctions 
thereto  and  by  retraction  on  tho  part  of  offending  coimssl  made  ih 
good  faith,  yet  where  it  -would  appear,  as  it  does  here  by  frequent 
instances,  that  counsel  has  in  the  presence  of  the  jury  indulged  in 
acts  ajid  statements  prejudicial  to  the  rights  ofnthe  opjjosite  party, 
and  which  tend  to  indicate  that  he  Vi?as  seeking  what  might  be  gained 
from  such  prejudice  of  the  jury,  such  .aiscondLict.  will  amount  to  a 
mistrial  of  the  cause,  \mless  it  can  bo  seen  that  it  did  not  result 
in  Inydvy   to  the  plaintiff  in  error.   We  eannoi.  so  hold  hero.  The 
evidence  was  conflicting  and  the  verdict  returned  was  for  a  large 
sura.   V'^ile  it  is  unfortunate  that  this  case  must  be  reversed  for 
these  reasons,  yet  it  is  a  misfortune  visited  upon  defendant  In 
error  by  his  owji   attorney.   When  intelligent  counsel  persists  in 
conduct  vfhich  Jie  knows  may  result  in  setting  aside  the  verdict  of 
the  jury  if  he  secure  one,  he  is  thereby  deliberately  taking  chances 
v^ith  Ms  client's  rights.   As  was  said  in  3ale  v.  Chicago  Jinictlon 
Railway  Co.  259  111.,  4?6,  where  prejudicial  remarks  v^ere  made, 
objected  to  and  objection  sustained:   This  kjjid  of  argument  canjiot 
be  justified,  and  if  willfully  persisted  in  will  justify  the  reversal 

-3- 


zgiixwcXXot  ariv 


2,rj:i;2l30a  e.sw  ©fi  #^4"  &j^&^l^mX  oi  bu.^-   ...  .^..^.f  fiaje 
-i;&4Xoa6i£t  iiei/s   iiiwt  s^^  '**'^  e>olii!j\,efiq  dQtm  moil 

sxiT     .81911  bl&d  Q&:  iteaxuso  ev:     .'xogpia  a*  jlti^xclBlq  edit  ©rf  ^ciuini  nl 

'f,-  -  f  .-:•..  .-.^rr.'j:  0<f.  2|-QjEHS!t  oaso  aixld'  d-sd*'  ©tfttftyi^tEolifli;  al  dx  eSJ-H^i.      .ixi/y 
.-^  .,.-..,  .-Xjji)  iioqji  fioiflaiv  €Jxttfd"Xoiy^8i  a  ai:  rfX  J^ev   ,ano«Boi  aaorid 

to  ooi:&'-' ^'  - -■ '   .^::>r.-:r.  r,,•^  :■■•---    ';'    rrr^rr^v..  ^sk  aw^JXK  »;4  .lioixLv.    .,. -oo 

eaon.:..-;;.C'     .  ,     .^  _..    .-)v,-.  ^-taoea,  ftxl  tl  "^t't  *»Jtid 

^■^*"  :^!  -   -   ..    .--...   ;■ ajKWf  pA     .  ..^  ..^.^T  B'-*i2Jei:Xe  ai4  fW-Sw 

oit>w  a^luBine-s  XBloJ:l>xft©'5:<.I  ©"Sd/iw   ,^V<Sk   ,.XXI  ^ijS   .oO  YnwXiflH 
J-oiuii  0    ■'■■.-.       'ij-  lo  :.  . "  ■    .'.:^     •T..alSiiiiiiH  noxcJ-oetdo  iJiifl  od'  fisifoetcfo 


of  a  ,1ud|C;irient  even  though  the  court  has  sustained  objections  to 
It.   It  is,  of  itself,  sufficient  reason  for  granting  a  nev/  trial," 

In  our  opinion,  the  argument  complained  of  in  this  case  -was 
highly  prejudicial  and  used  for  the  purpose  of  influencing  the 
jury  in  favor  of  the  plaintiff  and  against  the  defendajit,  and  for 
that  reason  the  judgment  should  be  reversed. 

One  of  the  assignments  of  error  by  the  appellant  is  that  the 
verdict  of  the  jury  is  against  the  manifest  weight  of  the  evidence. 
vJe   do  not  pass  upon  this  assignment  of  error,  as  the  case  will  be 
reversed  and  remanded  for  another  trial.  The  judgment  of  the  Trial 
Court  is  hereby/-  reversed,  and  the  cause  reman.ded, 

iTudgment  reversed  and  cause  remanded. 


.30fxe£>iv9  odi ,- .      .  -  .'Ximm  ^sii  Jtaux  .,        -    ,  —  t  «il<*  1:©  d«ii)ie" 

scf  IX±?/  easo  sxi^-  ax;   , lei's;;©  ItO;  #.^-«*afiS-£®»s  fi-^^'J'  JOfoct^  easQ  d-oii  06  ev; 


STATE  OF  ILLINOIS.  | 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

■ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 


m&^  ammx. 


by  tteue^'^if trior  ©iturt  af  e®®3i  s^ttnty  Um^mtim,w  10,.  It40,  jfc,pp®iatl,ni  & 

file  r«®©r«l  &l««lo««»  ^ats  %rll  g§,   IM^,   plalntiffi  fll«4 

Riig3P^i'»tiai  *Si,OO0  iK^nioli  bt<5«.«a«  dun  stud  'p«y®bl«  »l«n«  l,  ISpSa,     4ft»r 
the  'te©««l«  »®r«  ^u«,  t^o  f®ap«te««.r*tte«  a^?rt«!a«at®  w®ii»  «»3t«r#d  Int© 
b«tv-(ftii  liit  p%r«i««8.     %  met  %e-mw  ©f  tlai«  flr«»t,  plftintiffs  &gi*«#t  tis«: 

unpaid  »  |:>ria©ip«l  ?^f  ^m,mo  m^  lat«,r®st  ®f  il5,?90,   »std  ma  th».% 

tlffi  aiF««d  to  mmpt  inUmtit  at  4S  lwt«a«,  ®t  «,t  »»«  to  rorl»«r 
tallag  &«tl0^.  wutll  M&rch  1,  li4Q>  pi-oirl^ftd  ms?  from  ::*pt««b©r  i, 
l§m,  a#f®s4Mtt  w«mM  »®aiaily  pt^  $§m  whi@h  wa«  to  fe#  appXied  ©a  the 

te®  litpplt®^  ®s  thw  prii^elp®!  I»at  n®  part  «r««  t©  b#  «,|>|,ai#a  ts  tli«  ov*r- 
aa«  lttttr«ft|   that  pareuant  t©  tfais  «.ip©«®«jit  4«f«Miismt#  «&^e  soatlHy 
|>«y»<mt8i  mm  pi&m  off  ilQOO  ©f  tfe«  ISt.OOO  prlia«lp«il  4m«  &M  uajjftl&j 
tMt  no  part  &t  t)s.*  feis,©k  l.attr«»t  ©f  U^,7m,  whleh  w».«  «lu»  jlo^ffifflb«p 
15,  19M  h»&  b®«a  ^&M;   timt  tMr»  *?»«  a®*f  aae  ^i*ft  owlag  #70,790, 
livias  #0?,OOO  prlactpal  &nd  a3,7tO  lat#r«»®t  due  80ir®ab#r  IC,   1950, 
except  ll,4t@.7S,  w&iefe  was  an  4#^6.«lt  i«ith  plaintiffs. 

It  Is  furtJi»i?  ftll«g-ifd  t«  tlj«  ^«rifl®d  eoaplmlnt  tt-i&t  thm 
wort^aftd  property  Imd  gjc^jtetly  d«pre€!l&t«d  aad  tfe«  pn9»»at  »*r)t«t  r«lu« 


*«Xl»«?^<a 


«▼ 


(>KK.A_T«Ofi 


.itt-rt? 


i^i 


ft  .3d    ;pEJt'X«' 


tW 


Cftfil   £w«»Ss 


h  »i«r^t»^  ^«^  9^'^  •»v^.»9<t'  doirlir  (K>0,i&a^^  3|fiX9ita«T|u|A 

lit  a©  i-  -viifv  Ofl«>    ^«^  t^-^*5^fi<w«  l>XifW  ttiUiAiittttiA  «8e6X 

f  »fifia;  .  HRtriwsi^^j  99R«'s»n!ii3i   &iti»  »»x»s   Snvnu^    tJ-sinttitiil  ib*eid^«ii 

,oeT,oY4  a«i«9  ftr;<  'itMit  tjoii  \hi.A<i  tk9%ti  hnd  (^QX  «flx 

,»fi^i  »aj  %»<lMtr»i!  i  o«rv,Sf    h«*  x«<|ioiiX«»t9  000. Tdi^  iaX«tf 


n 


<aia  not  •xo«»4  140,000. 

"thMTii  was  a  h«jfei»lnf  btfer*  th«  e&ur%  on  d«f«ad«nts'   sotloa 
to  vacete  tht  ®rd«r  «tppoli»tlsif  t)a®  ri^celvtr  «M  t©  4i««hiB,r^»  th» 
f'teftlv^r  fro»  *iiilok  It  &ppm&>jt?m&  tfe#.t  ffe«r«  w^t  n.  js^coinnS  i8ortgag«  of 
17000  And  a  thira  of  115,000  oa  tfe«  ps^p#pty, 

Portly  6ft«r  tkm  iBlll  af  ®®®|>laiat  w&s  fll«4  1«  %rll.   1^40, 
«la«  oiim«r«  of  th*  e^qulty  fllftd  &  i»«tltl<$n  in  m«  lliilt«4  Btmtme 
M»trl«t  Court  0f  Illinois  «.t  Ohldagd  wtiitli  wat  *ft»r»f«rji  dl««l»»«d  in 
©•««i»b«ir,  1»40,  and  tfe#f«up®a  plii.iRtiff«  «9ir«d  fsr  th«  app>ai»taj«nt  sf 
&  r«««lv«y  wits  th9  remit  ®«  ft^to®^®  sfetftt,     fh«m  vssrt  fetsjpia^fei  ©li 
Aaftadaatg!*  »dtloii  to  dltehargs  tht  .r«#tlv«r  oa  s#<st»lM»r  1»^  aii«i  S«e«Bafe«: 
SS,  l«MkO.     Cm«  of  tfe®  d«f^^Aati  t««tlf l«i  tli&t  te«  nM  ki«  tejretla^r  «ee.ti 
©eeti^lnd  «.9i  iapftrttiB««t  la  thm  l^ildlBf  wfeleh  «©at«la#d  li  «p«rt«B)i«t»  eits 
tltre#  »t©r«#t   that  tli®3F  i*«!felli«d  ISOO  «»a«ih  moatla.  fr©M  rtnts  owt  «sf 
f(tele^  t)a«y  p^l4  ■*&»  t®  pl«iatlffs  iiM«r  tii«  f«3>fM&'te»«.r«.is«#  s.fi»«®®e©t«^ 
tli«  l««t  of  9?M.<»t4.  t3S|;*lr«a  la  ^J«i«^fe,  IM0|   tfe-®t  &  t#^ftnt  ^f  #r«  «jf  the 
®.p«rt««iit^  wae  a  bi»otkiir-ta*lisw  ©f  t]&#  5#lt»«®,e  wiio  t««tlfi«4,  «.ift4  h» 
^Id  14©  ft  nBoatliJ   'fesit  e>mf  *f  tli«  @t©r«*5  W88J  f«at#d  ^t  %i&  a  aoath  a»4 
tlR»  tft&tmt  was  slOOO  la  ®ri««aj*«  f «•©«  May,   1940|   tM^it  SJi«  st^-aere  of  th# 
ft^lti'  *iae^  iw?  proptrtir  »x©«|?t  tfe®lr  equity  ia  ^«  I«ill4iag  in  e,u«»tl0B, 

A  wlta«s®  wfe®  wat  la  tli«  r«&l  ®®ta%#  l8iail,a«#«,  ©®11««  fey 
plaintiff «.  t«stlfi#t  Ism  li®t  ®®llt«t«€  tii«  3?«i*ts  for  tk»  r«««lvei?  and 
tiiat  oi«?  of  tfe*»  t«iwmt»  ©f  tli«  iKilXilng-  ah©'^*^  his  a  .r«e»ipt  ^lv«a  by 
IUj'f«n4«iRts  wls.«r»toy  tli«  witi»«w«  ^a»  glTtu  ojwdlt  &t  itO  for  ^v#»1s«r, 
INi«®®ts«r  «!»t  &  jmrt  *5f  J«i»,uary  f®p  4®e«5t*^tiRf  a  f&mx^s^m&  apajrtswfnt  in 
wMeli  h«  Ilv«C     This  «Tld«»e«  furtaer  ©hose^a  t'feat  tb»  lilfC  mouIS  lo«n 
#31,000  ©a  the  propartr  ^l©h  %hn  witnmv  testified,  Ik  hl»  ©pinion 
WA«  worth  1-10,000. 

tJ*«  tvld«rio«  l«  further  t»  Ihrt  eff#€t  tisfit  t^  apwta^nt  oo* 

eapled  fey  th«  broth® r-ln-l&v,   for  wiiloJa  ht  pm1€  #45,    waf  vorth    ^50  a 
etosith;   that  two  of  «iJ«   owners  of  tfe®  «qulty  ocowpl»d  two  ftpArtaiente 
without  r«iit. 


:*'"*%«Kiv  .;c,...,. .    ;-■-  iitiiit  A  ham  000T| 

■...    sii^mr©   tilt 

...  :,n9mt'i»y  -...i^^^oo 

'..iq  Of   O&Qf  l>t»q  %9AS   dniOtt 
''■"-"-'■X9  ^9JUAw  to  ft  Hi   tU* 

^^  ne  000«ie4^ 


dlieel98«»,  if«  Si,r«  cl»«irly  of  ©pluloB  the  court  wee  i»rarr&at*d  tn  ajr-- 

for  tkm  fM^smnt  of  nw  mortgrni^^d  iM»^t»&ntm,     ^^MM  ^«  £M£#  ^*^ 
111.  ^p.  §33 J  MMsitot  V.  £m^  ^'^  til,  %p.  ia:sj  f^.^^  ».  liMSi. 

g®55  111.   hpp,   ms;   g|ii@«itf0  flflt  ^  fmM  Co.   V.  |i£jg^,   349  111.   4^1 

But  eow[a»tl  for  d«f#aA&!its  g&r  thiftir  actiaji  to  iSl»©liarg«  tSie 
r«e«!lv«r  sh^yiia  hav«  fe«»n  &.ll©w«4  far  list  r^mt&n  thM.%  tsfaty  of fer#d  & 
bond  with  &  »u,r«t2r  ©oap&ny  in  lle-a  ^f  tfe#  ®pp©lat^«»at  isf  a  ree«l?«r  «n^ 
P4MP.   m,  «fea^.   tis.   111.   B®*.   Stmts.   1939  It  r«ll®d  ttpow.     fhi!.t  th« 
|jjiir«bg:i'apfe  piPO^Mew:      ^Or  «,ii  !a|j|i4l®atl®ii  for  tls»  ®.pp>olnti8«nt  ©f  « 
r«®«lver,  t^  ii«mrl  or  j«i4g»  ««y>  ii»  li«tt  t-f  ar|H»lBt.lrig  »,  r#c#iv»r, 
p»imtt  1^#  pertf  Is  p0««f  «ftis»ig,  t©  putaia  »aefe  pos»««i«lon  a|i9n  giving 
bofia  ifith  euefa  p«iaalty  fe»d  witu  sutfe  s»©'i4rity  »a^  «l*®a  «»©&  erudition 
»«  th«  @<mM?t  or  .ja%e  ffl*y  ard«r  aftt  mppw^r^i  and  ito-  eisnirt  !»«#  r^t^&Q'^m 
fe  receiver  SBd  r«tt©r«  t^  pr^p^-rtf  t®  tli«  fo««««»i«ni  sf  tja«  ^arty 
fpe«  wh®a8  it  w&«  tsk«R  «p<&«i  tli«  ilvlR«'  ©f  «  llk:#  ^®a4.  «*     fill*   «tstatt 
toft®  Biet  9feiilc«  it  «».n,-4atory  ©s  tM  @fe.^e®ll©r  to  r«sni9Vf  «  p««.«lvfflr  la 
fucM  e«®«  imt  it  l«  wltailu  hU  &tmmt%m  la  vit*  4>t  &ll  th«  *c- 
©©«r«»yl^  elrawBstTOe^^,     EfMl  ^.  liilM*  ^^*^  ^'l^*  %F.  1^"®?  ^II^ME 

la  tifto  l*«t  ®mm  r«f«ri^<l  to  s^  «slfi;   ^^Ma  il.»f# ndsnf?-  r?'- 
<?wt«t»t  ^#  omxTt  to  ®«»iitlnM«  fee»>.  la  p^is^««»«ion,  off«rlnc  t©  ^-u.t  up 
A  ^iiS  «»  s«fiarlty»   th«y  virtually  ^dmltUd  tht  affet«slty  ^let  th» 
eetirt  stioitld  tafe«  <m«t»4y  «M  ,p®«ft«ti0ii  ©f  th#  pr*;!B,l»«s.     a  siMlikr 
0oMltl©tt  i^«#r»  In  EMIf  .laHi^^fmmi*   V.    ^?aeslatt.   r^©  111.   App, 
EM.* 

r©r  th«  r^ktmnn  «tfe't«d  tl&«  or4«re  ®pptsl«a  froa  are  affif«9d, 

Hftte&.»tt,  a.,  «i»d  j«©^rely,  J.,   esK^tir. 


1^  ,v  ^_^  'iSialkl.   •*'  *.'..:  ^  *$6JS   ♦q^    ,1X1 

tJ*£2flSft«  Mmt  4#iw  fea#  ^yfifc««q  «(•£»»  li?!**  fiadrf 


»^£»: 


'■mttif9^r 


i®««r.«»  #-»; 


. :.  .?«ie 


■■^LLMM3l.AJSL^iJS 


w  '^ 


1»: 


.JU    <»W     ,££. 


eirrfl'l*   f»4a  »«t'*  h^Za 


.liiOj' 


.>:-■■,    fi/t*     ,.t     ,9}«J((0|aM 


76   75" 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  Fehruary,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty-one^ 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  the  HON.  FRED  G,  WOLFE,  Presiding  Justice 
HON.  BLAINE  HUFFMAN,  Justice 
HON.  FRANKLIN  R,  DOVE,  Justice 
JUSllJS  L,  JOHNSON,   Clerk 
E,  J,  WELTER,  Sheriff       _  ,,  .^^      ^  .  ^ 

^8  i^A®  440 


ct 


BE  IT  REMEMBERED,-  that  afterwards^  to-wlti  On   -p^   j  ,i.  ^c^] 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following^  viz' 


.  -•^.•;.?.^:a;a.L,/;i: 


CtEN.  no.  9575 


iiiS.  No.   37. 


IN  THE 


'E  couiiT  OF  iiXmoi 

SECOND  DISTRICT. 


OCTOpP,  TERM,  A/D.  1940  i 


OTT\P(|i}.:-,    as  A,(iminir^l^.Htor  cf  t|ie 

^B%L|0  of  EYSLHJ  PCmL,    Deceased,  / 

'Pmx  Int  i  ff  -.'i.p|  el  1  ®  e ,  / 


vs. 


)ef endant-Appellant . 


\4ppeal.,.from 
H!4^«tilt  Court, 
Vifinnebago  Ooimty. 


WOLFS,   —  P.  J.  ■  ■    •  ^  ••^■•^  ;,^ 

This  suit  was  brought  by  Otto  Pohl,  as  Administrator  of  the 
Estate  of  his  minor  daughter,  Evelyn  Pohl.   The  complaint  charges 
that  the  defendant,  Adaia  Fazzi,  negligently  drove  his  autojnobile 
on  a  State  liighway  against  the  child,  and  caused  her  death.  A 
trial  before  a  Jury  resulted  in  a  verdict  and  judgraent  for  the 
plaintiff,  in  the  amount  of  fi5, 750.00.   It  is  contended  by  the 
defendant  that  this  judgment  should  be  reversed,  because  it 
appears  frcm  the  evidence,  as  a  matter  of  law,  that  the  decedent 
was  guilty  of  contributory  negligence;  that,  if  there  v/ere  no 
such  contributory  negligence,  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  because  the  record  shows 
that  there  is  reversible  error  in  the  giving  and  the  refusing  of 
instructions.   It  is  also  argued  by  the  defendant  that  there  is  a 
variance  betVi?een  the  allegations  of  the  complaint  and  the  proof. 
The  objection  of  a  variance  ?^as  not  made  in  the  trial  court,  and 
the  alleged  variance  not  being  of  such  a  character  as  to  defeat 
the  suit,  cannot  be  raised  in  this  Court.   (4-9  0.  J".  626;  3  0.  J. 
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796,  Harris  vs.  Siiebek  141  111.,  237;  Chicago  Union  Trac.  Co., 
vs,  Brethauer  223  111.,  521.) 

On  June  19,  1937,  Svelyn  Pohl  was  a  little  past  tv/elve 
years  of  age.   Siio  lived  with  her  parents  who  resided  east  of 
State  liighv/ay  Ko.  2,  aoouu  one  and  one-half  mile  south  of  the 
southern  liiaits  of  the  City  of  Rockford.   The  district  east  of 
the  hii;;hv/ay,  v^here  her  parents  lived,  is  known  as  Indian  Villase 
Sutidivision.  A  gravel  road  extending  easterly  from  the  highway 
tov!/ard  t-he  irohi  residence,  is  the  southern  boundary  line  of  the 
suDdivisicn.   On  the  west  snoulder  of  the  paved  highvvajr,  oppo- 
site the  ,^iravei  road,  there  is  a  ^roup  of  four  mail  boxes  on 
posts  of  the  usual  height  and  construction.   There  v^ere  other 
mail  boxes  on  the  v/est  side  of  the  highway  at  various  distances 
north  of  this  group  of  mail  boxes.   The  mail  boxes  were  used  by 
persons  resiaing  on  both  sides  of  the  highway. 

On  June  19,  1937,  before  the  accident ,  the  defendant  was 
driving  his  automobile  northv;ard  Oxi  the  east  side  of  the  black 
line  narking  the  middle  of  the  concrete  pavement  of  the  highway, 
toward  the  place  where  the  collision  occurred  betv;een  the  i^^irl, 
and  the  defendant's  car.   The  collision  occurred  on   the  east  side 
of  the  pavement  opposite  the  group  of  mail  boxes  and  near  the 
gravel  road  extending  easterly  along  tne  south  boundary  line  of 
Indian  Yillago  subdivision. 

In  Indian  Yillage  iSubdivision  there  were  about  eleven  houses 
of  wnich,  "The  Uiiristianson  house,"  suood  near  the  highway,  and 
Liuaediately  north  of  the  gravel  road.   Other  houses  in  the  sub- 
division, except  one,  were  not  near  the  highway,  and  access  to 
them  from  the  higiiv/ay  vjas  by  another  si'tiVel  road  just  north  of 
the  Cnristianson  house,  Korth  of  "che  latter  road,  there  was  a 
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dwelling  forty  to  fifty  feet  east  of  the  lii'^jiway,  known  as  the 
"Tanner  house."  On  the  east  side  of  the  highway,  there  vieve   no 
h..uses  north  of  the  Tanner  hcuse  for  a  distance  of  half  a  mile. 

On  the  west  side  of  the  highway  opposite  the  Tanner  house, 
there  was  a  building  used  as  .a  store  and  fllAnp;   station,  which 
stood  about  thirty  feat  from  the  highx-vajr,  and  aboiit  300  feet  north 
of  the  croup  of  raail  boxes.   To  the  "vest  of  this  building  and  in 
the  rear  thereof,  there  v/are  to-;i.rist  cabins.  There  -were  several 
houses,  lAhioh  stood  so:3ie  distance  back  fro.ra  the  hl;,:;hv.ray,  south  of 
the  nail  toT.es,  ■    ; 

On  June  19,  1937,  at  appro-Kimatelj''  9:30  in  the  .'.nornlng, 
STel3m  Pohl  ?;a3  near  the  croup  of  raail  boxes.  There  is  no  evidence 
in  the  record  that  defendant  laiew  Evelyn  Pohl,  or  where  she  lived, 
or  that  persons  residin^^-::  on  the  east  side  of  the  highway,  crossed 
the  hi2".hway  to  use  the  .mail  boxes  on  the  west  side  of  the  highway. 
The  group  of  four  nail  boxes  stood  seven  "ind  one-half  feet  from 
the  edge  of  the  paved  part  of  the  hi;5hv/ay  in  a  corner  formed  by 
the  hi-^hway,  and  a  road  leading  to  houses  ivest  of  the  highway. 

As  the  defendant  drove  his  car  toward  the  north,  Svelsai 
Pohl  was  near  the  four  rieJ.l  bozes  on  the  west  side  of  the  highway. 
TxTO  men  were  riding  in  tin  automobile  being  driven  on  the  west  side 
of  the  paveraent  and  approachlnf?  the  place  in  the  highway  opposite 
the  .mail  boxes.  Thej  were   eye-witnesses  to  the  accidents  and  they 
testified  to  facts  and  circumstances  of  the  collision.   The  defen- 
dant was  not  permitted  to  testify,  as  he  v;as  an  incompetent  witness 
under  the  Evidence  Act,. 

The  two  witnesses  ^'v-ho  sam'  the  accident,  testified  substan- 
tially as  follows:   That  they  first  saw  ^^velyn  Pohl  standing  near 
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the  four  mail  boxes  when  they  were  about  350  feet  north  of  the 
boxes;  that  sue  looked  toward  thera,  as  they  were  approaching 
her;  th-^t  their  oar  was  then  travellinr^  at  a  speed  of  about 
forty  miles  an  hour,  and  that  the  ,:>:irl  started  to  vjalk  toward 
the  middle  of  the  highway;  that  the  driver  of  the  oar  took  his 
foot  from  the  accelerator,  and  let  the  car  move  on  its  own 
noraentura,  and  that  they  v/ere  sixty  to  eights'-  feet  froH  her,  as 
she  passed  in  front  of  their  car  on  the  v/est  side  of  the  paveraent; 
tnat  the  driver  turned  his  car  toward  the  west,  but  not  off  of 
the  pavement,  before  his  car  passed  the  girl;  that  Evelyn  v/alked 
to  the  Middle  of  the  paveraent  and  stopped;  she  then  looked  toward 
the  south,  from  which  direction  the  automobile  of  the  defendant 
was  tiien  approaching;  that  the  car  of  the  defendant  vvas  then 
estimated  by  witnesses,  to  bo  about  sixty  or  seventy  to  eighty 
feet  from  the  girl,  and  at  that  moment  the  defendant  swerved  his 
car  toward  the  east,  and  the  E3irl  ran  toward  'che  east  side  of 
the  highway;  that  the  girl  and  the  oar  of  the  defendant  collided, 
as  the  two  cars  passed  on  the  highway/;  that  the  driver  of  the 
oar,  going  south,  did  not  see  the  irapaet  of  the  car  and  the  girl. 
The  passenger  in  the  south-bound  car  testified  that,  "Appar- 
ently the  front  fender  of  the  car  struck  her  and  she  hit  the  hood 
and  windsniold,  and  maybe  her  body  hit  the  glass;  would  seem  as 
though  she  went  up  to  the  corner  of  the  windshield.   '.Ve  were  very 
close  to  her  at  tnat  time,   1  looked  out  of  the  back  windovt?,  and 
I  saw  ner  tnrough  the  back,  tnat  is,  fall  to  the  grouxid.   She 
fell  close  to  the  snoulder.   The  defendant's  rignt  ivheels  Vi'ere 
both  off  of  the  cement, — it  was  angling  off  at  that  time.   I  saw 
the  girl  lying  near  tne  cemexit  on  the  shoulder  right  aioni^aide  of 
the  cement." 
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The  evidesice  shov/s  that  tiio  collision  happened  when  the 
girl  vfas  about  tv;o  feet  v;est  from  the  east  edge  of  the  pavenent, 
and  approximately  opposite  the  four  mail  boxes  standing  on  the 
west  side  of  the  highway.   The  girl,  by  the  inpaot  of  the  car, 
v;as  tixrown  into  the  air,  ana  killed.  She   was  piclcea  up  on  the 
easterly  edge  of  the  pavement  just  south  of  the  gravel  road 
leading  to  the  Pohl  residence,  and  on  the  northerly  line  of  the 
plowed  field  south  of  this  gravel  road. 

On  the  date  of  the  accident,  the  pavement  was  dry,  the 
weather  clear,  and  the  vie?/  in  both  directions  from  the  group  of 
mail  boxes  unobstructed  for  a  dista.nce  of  half  of  a  mile.   The 
coraplaint  chai'ges  general  negligence  in  the  operation  of  the 
cai'  by  the  defendant,  and  specifically,  'chat  the  defendant  drove 
hig  car  at  a  high  and  dangerous  rate  of  speed  just  before  the 
accident . 

The  eye-ivitnesses  eatiiaated  the  speed  of  the  defendant's 
oar  at  forty  to  fifty  miles  per  hour  when  they  sai'i?  it  some  dis- 
tance south  of  the  place  of  tne  collision.   3oth  xvitnesses  testi- 
fied they  Y/ere  not  able  to  judge  definitely,  the  speed  of  the 
car  approaching  then.   One  of  these  witnesses  testified  that  he 
did  not  hear  a  horn  sounded  before  the  accident  ana  the  other, 
that  he  did  not  recall  hearing  the  sound  of  a  norn  at  that  tine. 

After  the  collision,  the  defenda.nt's  oar  went  in  a  north- 
easterly direction,  until  it  struck  a  teleDhone  pole  frora  fifteen 
to  eighteen  inches  in  aiaiaeter.   The  iir.pact  of  the  car,  against  ' 
the  pole,  broice  the  front  buinper  of  tne  defendant's  oar,  and 
crushed  the  grille  in  front  of  its  radiator.   Tne  telephone  pole 
was  pushed  tovifard  the  north  at  the  surface  of  the  .^round  a.bout 
eighteen  inches.   It  was  split  and  crushed,  but  remained  standing 
and  stopped  the  car. 
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After  the  aocldent,  witnesses  saw  tire  marks  on  the  east 
side  of  the  pavement,  and  south  of  the  place  of  the  oollision, 
which  marks  lead  to,  and  connected  with  tire  rnarlcs  on  the  shoulder 
of  the  highway'',  and  tlience,  acrosa  the  |:,ravel  road  (leading  to 
the  Pohl  residence)  up  to  the  telephone  pgile.   Testimony  vie.B 
introduced  giving  distances  in  feet  betv^een  varloiu-  points  and 
objects  along  the  highv-iay,  and  the  length  of  the  tire  raarJvS, 
The  distance  frora  the  south  line  of  Indian  Village  Subdivision, 
being  the  south  line  of  the  road  leadin-:;:  to  the  Pohl  residence, 
to  a  point  north  and  opposite  the  place  where  the  grntip  of  mail 
boxes  were,  is  eighteen  feet;  the  distance  frora  the  sou.th  line 
of  the  subdivision  to  the  place  where  the  defendant's  car  left 
the  pavement  is,  63  feet;  the  testimony  was  that  the  tire  marks 
on  the  pavement,  extended  north  and  south  on  the  pavement  from 
thirty-six  to  thirty-nine  feet. 

It  appears  frora  the  evidence  %hat  the  defendant  supplied  the 
brakes  of  his  oar  at  a  distance  of  about  120  feet  south  of  the 
place  of  the  collision.   Vv'hether  he  turned  his  oar  tovmrd  the 
east  when  the  ^';irl  looked  toward  his  car,  as  the  'witnesses  testi- 
fied, at  a  greater  distance  than  120  feet,  does  not  appear  in  the 
testimony,  nor  can  it  be  ascertained  from  the  evidence  how  far 
the  defendant's  car  vvas  from  the  girl  when  she  stepped  away  from 
the  mail  boxes  onto  the  west  side  of  the  concrete  paveraont. 

In  the  case  of  G-raham  v.  iiagraaim,  270  111.,  252,  it  is 
stated:   "There  is  no  imperative  duty  resting  upon  pedestrians  or 
upon  travellers  in  a  horse  dra7/n  vehicle  on  irublic  hi^'hways  to 
keep  a  continuous  lookout  for  autoiviobiles,  under  penaltv  that  if 
they  fail  to  do  so  and  are  injured,  contributory  negligence  will 
be  conclusively  imputed  to  them.   (Millsans  v.  Brogdon,  97  i^rk. 
469,)"  The  duty  resting  upon  a  pedestrian  on  a  public  hi:^^hv/ay  to 
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be  v/atohful  for  the  approach  of  automobiles  to  prevent  injury 
from  thera,  is  no  greater  than  the  duty  resting  upon  the  driver 
of  automobiles  to  be  vxatohful  for  such  pedestrian,  in  order  to 
prevent  injury  to  him.   The  duty  of  eaoh  in  the  preniises  is 
reciprocal.   G-raham  v.  Hagmann,  supra,  a.nd  Bluoib  v.  Getz,  366 
•111.  273.  The   cuestion  of  due  care  on  the  part  of  the  plaintiff's 
intestate  is  always  a  question  of  fact  to  be  subjr.ittsd  to  a  jury 
v/henever  tiiere  is  an?/  evidence  in  the  record  -whichj  with  any 
legitimate  Inference  that  Eiay  reasonably  and  legally  be  dra^vn 
therefrom,  uends  to  sho^v  the  exercise  of  due  care  on  the  part  of 
the  deceased.   Thomas  v.  J3uGhanan,  357  HI.  270;  Elumb  v.  Gets, 
supra . 

At  the  time  of  the  accident,  the  Statute  required  that  the 
rate  of  speed  of  an  automobile,  such  as  wjas  -ohen  and  there  being 
driven  by  the  defendant,  mast  not  be  greater  than  is  reasonable 
and  propor,  haviat>,  regard  to  tne  traffic,  and  use  made  of  the 
highway,  or  so  as  to  endanger  the  life  or  limb  or  property  of 
any  person. 

There  are  facts  and  circumBtances  appearing  in  the  evidence, 
including  legitimate  inferences  reasonably  a.nd  legali.y  to  be 
drav/a  therefrom,  according  to  tho  evidence  most  favorable  to  the 
plaintiff's  intestate,  which  might  xend  to  shovv  negligsnoe  on  the 
part  of  tho  defendant  in  the  operation  of  nis  car  at  an  luireason- 
able  rate  of  speed  while  driving-  nis  car  toward  the  place  vvhere 
the  collision,  occurred,  regardless  of  the  presence  of  the  girl 
on  the  highway,  or  any  part  thereof.  As  is  stated  in  the  case  of 
BliAmb  V.  Getiu,  supra,  at  page  276:   "In  considering  the  Question 
of  due  care  0:1  the  part  of  the  plaintiff's  intestate,  it  is  well 
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to  remember  that  this  cannot  alv/ays  be  shown  hy   direct  proof, 
but  that  tho  evidence  as  adduced  by  the  plaintiff,  should  dis- 
close facts  from  -/vhich  it  laay  reasonably  be  inferred  that  the 
plaintiff's  intestate  %'a&  in  the  exercise  of  due  care.   It  v;as 
not  negligence  per  ae  for  the  deceased,  a  pedestrie^n,  to  be 
upon  the  highv/ay.   As  a  matter  of  coiruacn  knovjledge,  pedestrians 
upon  highways  rimning  through  the  couiitry  UL^ie,  and  have  a  right 
to  use,  such  hiiihwc^yc,  as  ^^/ell  as  the  autoist,  und  both  hold  a 
mutual  oolj.^^ation,  each  "oo  the  othtsr,  to  observe  their  reci- 
procal riii^hts.   The  jury  laight  taice  into  consideration  in  its 
deliberations  the  fact,  if  it  was  a  fa.ct,  that  the  pedestrian 
may  have  observed  the  coraing  automobile,  and  believed  that  if 
it  observed  the  speed  lav;?,  he  Vi?ould  have  exapl^  opportunity, 
witii  safety,  to  step  into  the  higiivray  for  the  purpose  of  re- 
trieving the  glove  Wiiioh  he  had  dropped.   If  tlie  automobile 
-N3.S   far  enough  a^vay  at  the  tine,  to  havo  justified  a  person 
in  the  exercise  of  ordinary  care,  to  have  acted  as  the  plaintiff 
did,  it  ?;oald  not  necessarily  indicate  such  lack  of  care  on   the 
part  of  the  plaintiff,  as  '.vould  araount,  in  lavir,  to  negligence." 
^^€' have  arrived  at  the  ccnclusion  that  the  plaintiff's  intestate 
wa.s  not  jjvuilty  of  contributory  negligence,  as  a  matter  of  law. 
(Bluiub  V.  G-ets,  3«Mira;  '?raham  v.  liagaann,  supra;  Iiesslor  v. 
V/ashbarn,  157  111.  App.  532,  Grubb  v.  Illinois  Terialnal  Co., 
366  111.  330.) 

The  defendant  urges  that  there  is  rev.srsible  error  in  eight 
inetrucliouE;  given  on  behalf  of  the  plaintiff,  and  specific 
objections  are  pointed  out  to  each  instruction.   One  objection  is, 
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that  as  some  of  the  instructions  state  abotract  propositions 
of  la\^',  8_n.d,  do  not  apply  the  lav/  to  tho  ease  on  trial  hy   the 
terns  of  the  instructions,  the  giving  of  Guch  instructions  is 
reversible  error.   The  objection  is  a  valid  ono  If  tho  instruc- 
tion giveu  has  a  tendency  to  Liislead,  the  jury.   (Parj::elfee  v. 
l/axealooh,  224  111.  194.)   The  instructions,  so  critici7:;ed  hy 
the  defendant  J  ara  appiiaable  to  the  facts  appearing  in  the 
evld^'OAoe  in  this  case.   ir;ach  oils  of  them  stetef?  the  respective 
rights  of  peviestrians  and  motorists  on  the  piihlic  highways, 
ag-d  when  road  together,  with  the  other  ingitruetions  given,  they 
are  not  confusing,  nor  tended  to  ^lislead  the  jury.   Tt  is  also 
contended  hy  the  defendant  that  one  instruction  ci^^i'^j  ci'-es  not 
correotiy  state  and  define  the  matsrial  allegations  of  the 
GOiTiplaint,  and  the  answer  thereto.   Thla  objection  we  do  not 
consider  of  such  a  aertous  nature  as  to  warrant  a  rsversal  of 
the  case. 

The  appellsnt  seriouslry  contends  that  instruction  No.  2 — 16 
given  on  behalf  of  the  plaintiff,  is  erroneous,  a:nd  for  this 
reason  alone,  the  ease  should  be  reversed  and  rcris.ndod  for  a 
new  trial.  He  first  insists  th?-t  the  eoaiplsint  does  not  ch.arge 
the  defendant  vdth  fsilin^  to  blovif  a  horn,  and  therefor©  the 
instructions  Should  not  heve  been  given.   An  exarcination  of  the 
coroplaint  discloses  that  it  charges  the  defendant  v;ith  general 
■■■'negligenoe,  and  we  think,  under  this  charc'e,  the  objection  to 
the  instruction  is  not  •.".'ell  founded.   Our  Ootirts  have  criticised 
such  instru.otions,  but  considered  vjith  the  other  f?iven  instruc- 
tions in  the  cg.se,  v;e  do  not  see  .hoY7  the  jury  co\ild  be  mislead 

by  t.his  instri.iction. 

Defendant  also  objects  to  an  instruction  given  at  the 
request  of  the  plaintiff  which,  fin  effect,  told  the  jury  that 
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it  was  the  d^ntj   of  the  dsfendant,  when  he  'becajue  aware  of  the 
presence  of  the  girl  on  the  highway,  to  use  reasonable  care  to 
stop  his  autorao'bile  to  avoid  injury  of  Evel'yn  Pohl,  if  he  could. 
There  was  given,  at  the  recusst  of  the  d9fend:an.t,  an  instruction 
stating  fully  the  defendant's  theory  of  the  duty  resting  on  the 
defendant  to  stop  his  automobile  in  ordor  to  avoid  injury  to 
Fivelyn  Pohl,   X'e  have  carefully  considered  defendant's  objection 
to  the  instruction  given  for  the  plaintiff ,  and  the  la'w  pertain- 
ing tc  a  duty  of  a  motorist  to  lesson  the  speed  of  his  car,  or 
stop  it  to  avoid  injury  to  a  pedestrian  on  the  high'tvay.   '7o  have 
arrived  at  tne  conclusion  chat  any  error,  if  any,  in  the  instruc- 
tion given  for  the  plaintiff  was  cured  by  the  instruction  given 
at  the  request  of  the  defendant. 

The  jury,  by  i"helr  verdict,  have  foun.d  the  issues  in  favor 
of  the  plaintiff.  'A'O  cannot  say  that  their  finding  is  against 
the  uiai'-iifest  v/ei^ht  of  the  evidence.   'Vo  find  no  reversible 
error  in  the  case.   The  judgment  of  the  Trial  Court  is  hereby 
affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS,  1 

^ss. 
SECOND  DiSTEiCT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  sot  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

\ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. , 


Clerh  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday.,  the  4th  day  of  February j  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois s 

Present  — •  the  HON,  FRED  G^  VOLFE^  Presiding  Justice 
HON.  BLAINE  HUFFMAN,  Justice 
HON.  FRANKLIN  R,  DOV£ ,  Justice 
JUSTUS  L.  JOHNSONi   Clerk    ^  fl  Q 
E,  J.  WELTER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wi1;i  On   ''F'B  1.4  iQ'i.i 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following^  vizi   .  .  , , 
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GEN.  NO.  9604 


AGEIJDA  NO.  2k 


IN  THE  APP^^ILATE  COUI?T/i)F  ILLINOIS 


^'   OCTCPSH  TSM,  W4.0 


DECEilSED, 


MARGAHET  TAWmiJADMINISMuyTRIX  |  )J 
OF  TH3  SSTAT3  oTOlUHEL  T^VIN,  | 

11         ) 
GEORG-S  MKSN,! 

Appellant,  ) 


APPSAL  FROM  THE  CIRCUIT 
COURT  OF  IROOTOIS  COUITTY. 


HUFFIvffi'T,  J. 

This  is  an  appeal  from  a  judgment  entered  by  the  Circuit 
Court  of  Iroquois  County  on  May  31,  19^0,  reYiving  a  judgment 
entered  in  such  court  on  April  IS,  1932,  xvhereby  appellee  re- 
covered 4^dgment  against  appellant  in  the  sum  of  fl760.  That 
judgment  is  referred  to  as  case  Ho,  22,42?.   On  July  18,  1930, 
appellant  took  judgment  by  confession  against  appellee  in  the 
sum  of  1745.88.   This  case  was  designated  as  No.  22,22?.   On 
November  25,  1930,  appellant  obtained  judgment  against  appellee 
for  possession  of  certain  premises  in  a  forcible  entry  and 
detainer  suit.   On  May  26,  1933,  appellee's  judgraent  against 
appellant  was  credited  with  the  sum  of  J;i;1149.03.   On  the  same 
date  the  judgnient  by  confession  which  appellant  had  talcen 
against  appellee  on  July  18,  1930,  in  the  suni  of  ;jj745.88  was 
satisfied  and  released,  and  on  the  same  date  appellant  acknow- 
ledged receipt  from  appellee  of  the  s\im  of  $217.50  in  full  for 
all  rents  due  under  a  lease  betvi?een  them,  or  otherv/ise. 
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JfiilT      .OdVIs?  ^^i  SVJB  edd-fii:  d-xiBlXsqqB  J-anlBSB  itaeiagfif;^  b&ievoo 

,0C9I   ,SI  -^lyX  nO     .VSni^tSS   .oH  saeo  8b  ocf  freiielsi  aJE  ;tflOi3s£ii;t 

sdt  ai  seLL&QQR  d'anisss  noiasetxioo  Tjd  cJ-neitisiiJJt  slooct  d-flBlIsqqB 

nO      .VSStSS   .oil  es  I>9d-siisia9&  sbw  sbbo  axrlT      .SS,^^V$  ^o  urns 

aoIieqqB  d-anxBgB  cJ-neiaaJii/t  fjenxsJirfo  cfiiBlIsqqfl    ,0C9I   t^S  ledmevoH 
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itanxBSs   cfxiQias£)i;|-.   a'ssllaqqis    ^CC^I    <^S  \;«M  nO      .ilua  lenlBiab 

Qts\£,e  &d&  a.0     . CO. 9^II|  to  itusQ  eii^  dJtiw  fsoc}'x£>eno  asw  d-iLsIIeqqB 

fissLsd"  bsd  d'nsXIsqqB  doidw  noiaaoltnoo  ■v:cf  d^nsmsfixjt  erio   ©d'Bf) 
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-wcnslofl  3-£D3lX©qqs  e*j3f)  ejasa  arid-  no  buB   ^be^BQlei  boB  b&ltai^BB 

xc/t  LliTl  at  oe.YXSf  1o  xai/a  edcJ-  lo  ©eXXacqB  moTl  ctqloosi  fiesbeX 

.eeiw1e.'ic^o  10   ^medd'  a&awtsd  eeaeX  b  lobou  eirf)  a^tnsi  XXb 


Appellant  answered  the  complaint  of  appellee  to  revive 
the  judgment,  alleging  a  complete  satisfaction  thereof  on 
May  26,  1933.   Appellant  also  filed  a  coimter-claim  in  the 
sum  of  I'lSOO,  alleged  to  be  due  for  rentals  under  a  lease 
between  theia  and  out  of  which  the  difficulties  herein  arose. 
It  is  the  position  of  appellant  that  on  I'lay  26,  1933,  he 
had  sufficient  claims  against  appellee,  including  rentals 
due  under  the  lease  and  open  accounts  for  merchandise,  which 
with  his  confessod  judgment  for  J745«S8,  were  sufficient  to 
satisfy  appellee's  judgment  of  §176o,  against  him,  in  full; 
and  that  it  was  v/ith  this  understanding  that  he  satisfied 
his  aforesaid  judgment  of  .;:74-5.S8  and  issued  his  receipt  in 
the  sum  of  :;;217.50  in  satisfaction  of  his  other  claims. 
Appellant  urges  that  his  attorneys  had  no  authority  from 
hixa  to  make  the  adjustment  of  accounts  between  him  and 
appellee  as  was  done  on  May  26,  1933. 

The  matters  in  dispute  bet¥/een  the  parties  in  this 
case  v/ere  purely  'Questions  of  fact  in  regard  to  what  trans- 
pired on  May  26,  1933,  with  respect  to  the  adjustment  of 
claims  between  them. 

The  trials  court  determined  these  ciuestions  of  fact  and 
we  are  not  disposed  to  disturb  the  judgment. 

Judgment  Affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J  "'"  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afiSx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . . day  of 

: in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the  Appellate  Court 
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(JEHALD  GRAifT  and  I^^liJEiiX 
doing  touslliees  )|%JlOTStC'^AR' 

^^"^\      -/  -^^pelttfes, 

CHICAGO  MrIgOODC  CO  " 
CorporatJ^niMORRIS  L, 


MR*  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THl  COURT, 

Plaintiffs,  the  landlords,  brought  suit  against  defendant  to 
recover  |4,164,55  claimed  to  b©  due  under  the  terms  of  a  written  lease 
entered  Into  between  the  parties  February  86,  1932,  and  other  Items 
which  they  claimed  to  be  due  by  reason  of  defendant's  occupancy  of  the 
premises  25-27  S,  Wabash  avenue,  Chicago,   Defendant  denied  liability; 
there  was  a  trial  before  the  court  without  a  jury,  a  finding  and 
Judgment  In  plaintiffs'  favor  for  |S,639, 55,  and  defendant  appeals. 
The  record  discloses  that  February  26,  1932,  the  parties 
entered  into  a  written  lease  whereby  the  entire  third  floor  of  the 
six-story  building  known  as  25-27  S.  Wabash  avenue,  Chicago,  was  let 
to  defendant  for  a  period  of  seven  y'ears  -  from  May  1,  1932  to  April 
50,  1959,  The  premises  were  to  be  occupied  "for  sale,  manufacture 
and  stock  room  for  Hair  Goods,  beauty  culture  supplies,  and  beauty 
culture  furnltui^  and  equipment,"  The  monthly  rental  was  |250  in 
1932,  and  Increased  until  from  May,  1935  until  the  end  of  the  term 
the  monthly  rental  was  |291«90,  Defendant  entered  into  possession  of 
the  premises  and  occupied  them  until  he  vacated  May  1,  1938,  as  de- 
fendant contends,  but  plaintiffs  say  defendant  did  not  vacate  the 
premises  until  a.bout  the  middle  of  June,  1938,  Rent  was  paid  to  May 
1,  1938,  Plaintiffs'  claim  as  found  by  the  court  is  for  rent  for 
twelve  months  at  1291*90,  less  #485,63,  which  plaintiffs  collected 
from  a  subsequent  tenant  for  the  months  of  February,  March,  and  April, 
1939,   The  other  items  of  plaintiffs'  claim  are  for  electric  current, 
1119, 38;  meter  rental,  120;  removal  of  rubbish,  #8;  removal  of  sign. 
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Jneiiuo   olii09LB  'lol   ©ib  ml/jlo    'allliTnlBlq  lo  ameJi   iBrfJo  axiT      ,C56I 

.n^iR  lo  levomen   ;8?i:   ^xialddt'i  lo  iBvofflai   ;0S%.    jlsdrfsi  i»*a«   ;65 ♦6Ii# 
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|26;  and  attorney's  fees,  |450,  making  a  total  of  $3,639,55, 

Defendant's  position  is  that  (1)  he  was  oompelled  to  vacate 
the  premises  for  the  reason  "Gaat  plaintiffs  rented  the  fourth  floor  of 
the  building  and  at  other  times  the  fifth  floor  to  one  who  conducted 
a  gambling  place  -*  operated  a  "bookie"  where  there  was  betting  on 
horse  races;  that  on  account  of  this  crowds  gathered  in  the  building; 
that  the  place  was  frequently  raided  by  the  police;  that  defendant's 
business  was  injured  and  he  was  compelled  to  move  next  door  vtiere   he 
rented  property  at  29  S,  Wabash  avenue,  and  (2)  that  when  defendant 
complained  to  plaintiffs  about  the  gambling  and  interference  with  de- 
fendant's business,  plaintiffs  told  defendant  he  could  move,  which  he 
did  and  therefore  he  was  not  liable. 

On  the  other  side  plaintiffs  contention  is  that  defendant 
knew  that  for  many  years  there  was  a  tenant  in  the  building  who 
carried  on  gambling  -  betting  on  horse  races;  that  he  made  no  ob- 
jections; that  plaintiffs  did  not  tell  defendant  he  could  vacate  the 
premises.  And  their  position  further  is  that  defendant  rented  a  place 
next  door  because  he  wanted  to  be  relieved  of  the  liability  of  the 
lease^ 

The  trial  was  started  before  Judge  Rooney  and  a  number  of 
witnesses  gave  testimony  to  the  effect  that  they  were  customers  of  de- 
fendant, Goldstein,  and  had  difficulty  in  transacting  their  business 
with  him  because  of  the  crowds  in  the  entrance  of  the  building  and  In 
the  one  elevator  which  afforded  access  to  defendant's  premlees,  and  of 
the  raids  by  the  policeo  After  other  evidence  was  introduced,  the 
case  was  continued  and  transferred  to  Judge  Padden  where  it  was 
stipulated  that  the  evidence  heard  by  Judge  Rooney  should  be  written 
up,  the  balance  of  the  evidence  heard  by  Judge  Padden  and  he  was  to 
consider  the  evidence  theretofore  taken  before  Judge  Rooney,  A  number 
of  witnesses  testified  before  Judge  Padden,  Including  plaintiffs  and 
defendant* 
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Defendant  contends  he  was  constructively  evicted  because  of 
the  gambling  carried  on  In  the  premises  which  Is  a  public  nuisance; 
that  there  were  frequent  raids  by  police  -  54  raids  and  85  arrests 
from  January  1,  1957  to  June  6,  1338;  that  his  business  was  seriously 
affected  and  that  under  the  law  he  was  entitled  to  vacate  the  premises 
A  number  of  authorities  are  cited  and  discussed  to  sustain  his  con- 
tention* 

On  the  other  hand  plaintiffs  contend  there  was  no  construc- 
tive eviction  even  though  gambling  was  carried  on  in  the  premises. 
Counsel  says,  "The  'bookie'  gambling  establishment,  even  though  it  be 
an  illegal  enterprise,  does  not  necessarily  of  itself  constitute  a 
constructive  eviction, "  And,  "'/Aether  the  acts  of  the  landlord  amount 
to  a  constructive  eviction  is  a  question  of  fact,  •• 

Under  defendant's  evidence,  standing  alone,  vre  think  the 
court  might  well  have  held  that  the  gambling  conducted  on  the  fourth 
and  fifth  floors  of  the  building,  the  crowding  of  the  elevator  and 
the  raiding  of  the  place  by  the  police,  authorized  defendant  to  vacate 
the  premises  on  the  ground  he  was  constructively  evicted.  But  there 
is  other  evidence  that  defendant  knew  the  gambling  was  carried  on  for 
about  four  yeare  before  he  vacated  the  premises,  made  no  objection  to 
it  and  that  he  left  the  premises  not  on  account  of  the  gambling  or 
other  matters  of  wSalch  he  now  eomplainp,  but  because  he  desired  to 
move^ 

The  question  whether  defendant  was  constructively  evicted 
was  one  of  fact,  Barrett  v,  Boddle .  158  111,  479;  Q-lbbons  v.  Hoefeld. 
299  111,  455;  Auto  Supply  Co.  v,  3oene-in-Action  Corp. .  340  111,  196, 
Judge  Padden,  who  decided  the  ease,  saw  and  heard  tbe   witnesses  whose 
testimony  on  the  question  would  be  of  controlling  Importance,  He 
found  in  favor  of  plaintiffs,  and  upon  a  consideration  of  all  the 
evidence  in  the  record  we  are  unable  to  say  his  finding  is  against 
the  manifest  weight  of  the  evidence.   In  these  circumstances  we  are 
not  warranted  in  distmblng  the  finding  and  Judgment, 
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But  oounsel  for  defendant  say  Jud^e  Padden  had  no  more  op- 
portunity to  determine  the  truth  of  the  testimony  than  has  this  court 
heoauee  a  great  many  of  the  witnesses  did  not  appear  before  him  hut 
testified  before  Judge  Rooney,  ifftille  most  of  the  witnesses  did 
testify  before  Judge  Rooney,  yet  we  liilnk  the  witnesses  wiio   gave  the 
vital  testimony  in  the  case  appeared  before  Judge  Padden,   The  evi- 
dence Is  in  direct  conflict,  defendant  testifying  that  when  he  com- 
plained to  plaintiffs  about  the  gambling  and  stated  he  desired  to 
move,  they  told  him  he  mi^t  do  so,  while  plaintiffs'  evidence  is  that 
no  complaint  was  made  and  nothing  was  said  about  defendant  vacating 
the  premises  until  after  defendant  had  signed  a  lease  January  18,  1938 
for  the  premises  next  door^ 

We  think  whether  there  was  a  surrender  of  the  lease  with  the 
consent  of  the  landlord  was  also  a  question  of  fact  for  the  trial 
Judge,  He  found  In  favor  of  plaintiffs  and  we  are  unable  to  say  his 
finding  Is  against  the  manifest  weight  of  the  evidence. 

Defendant  further  contends  it  was  the  duty  of  the  landlord  ti 
mitigate  damages  for  the  unexpired  term  of  the  lease;  that  "The  plain- 
tiffs were  derelict  in  their  duty  in  this  regard,  and  moreover  took 
possession  of  the  premises  and  excluded  the  defendant,"   A  number  of 
authorities  are  cited  and  discussed  on  both  sides  on  the  question 
whether  it  is  the  duty  of  the  landlord,  where  the  premises  are  vacated 
before  the  term  covered  by  the  lease  has  expired,  to  use  reasonable 
diligence  to  procure  another  tenant  and  mitigate  the  damages.   The  de- 
cisions are  conflicting  but  we  think  the  question  is  not  involved  in 
the  instant  case  because  the  lease  in  question  expressly  provided  that 
If  the  lease  was  terminated  in  any  way  the  premises  "may,  but  need  not, 
be  re-let  by  Lessor, "  for  such  rent  and  upon  such  terms  and  for  such 
period  or  periods  as  may  seem  fit  to  the  Lessor,  but  thet  the  Lessor 
shall  not  be  required  "to  do  any  act  whatsoever  or  exercise  any  dili- 
gence whatBoever  in  or  about  the  procuring  of  another  occupant  or 
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tenant  to  mitigate  the  damages  of  Lessee  or  otherwise.  Lessee  hereby 
waiving  the  use  of  any  care  or  diligence  hy  Lessor  In  the  re-letting 
thereof,  *• 

We  are  further  of  opinion  the  evidence  la  Insufficient  to 
warrant  us  in  disturbing  the  finding  and  judgment  of  the  trial  court 
on  the  ground  that  plaintiffs  took  possession  of  the  premises  and  ex- 
cluded defendant  therefrom. 

The  Judgment  of  the  Municipal  court  of  Chicago  is  affirmed, 

am)GMENT  AFFIRMED. 
Matchett,  J,,  and  McSurely,  J,,  concur. 
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le  that  he  wae  Injured  oytl 


Plaintiff  brougiat  suit  olalalng  that  he  wae  InJuredTjy  i;h» 
aegllgent  conduct  ©f  defendant  In  handling  his  autosohlle;  upon  trial 
by  a  Jury  the  verdict  waa  for  defendAnt,  and  plaintiff  appeal e,  olalia- 
Ing  flret  that  th«  verdict  is  contrary  to  the  weight  of  the  evidence. 

Plaintiff  vae  a  police  »«rgeant  in  the  motorcycle  division 
of  the  traffic  police  department  of  Chicago;  at  about  5  o'clock  In 
the  evening  of  October  S^,   19S7  he  was  riding  hie  motorcycle  west  on 
Harrlaon  street,  on  which  there  are  street  oar  tracks;  he  was  follow- 
ing a  truck  idilch,  plaintiff  tettlfled,  had  panned  a  etr^at  oar  on 
ItB  left  In  violation  of  the  rules,  and  he  was  follovlng  It  for  the 
purpose  of  telling  the  driver  t©  pull  over  to  the  north  curb;  as  they 
approached  Pulaski  road,  which  runs  north  arid  south,  the  red  light 
lAfl  against  Harrison  street  traffic,  and  Kest  bound  traffic  on 
Harrison  was  moving  "very   slowly  approaching  the  red  light.  Plaintiff 
was  traveling  at  about  5  allts  an  hour,  and  when  he  had  reached  a 
point  about  even  with  the  center  of  defendant's  automobile,  >dilch  vas 
parked  at  the  north  curb,  It  pulled  out  fro®  the  curb  towards  plain- 
tiff, who  turned  towards  the  eouth%est  In  order  to  avoid  being  struck, 
but  defendant's  automobile  struck  his  aotorcycle  In  the  rear,  throwing 
It  oy*r   to  tbe  left  and  pinning  hlsa  beneath  it  perlously  Injuring  his 
left  leg.   Plaintiff  testified  that  he  felt  the  Impact  between  the 
automobile  and  his  motorcycle,  and  the  rear  mudguard  was  bent, 

Joseph  Surwlll,  a  police  officer  for  the  city,  testified  he 
was  at  the  northii/est  corner  of  K&rrlson  and  Crawford  (now  called 
l»ttla«kl  road);  that  he  heard  a  crash  and  saw  a  motorcycle  lying  on 
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pl&latlff,  who  w&e  between  the  two  rails  of  the  west  bound  traok;  de> 
fendftnt*6  automobile  was  at  an  angle  to  t2ie  ourb,  faolng  southwest, 
and  Itsleft  front  wheel  wae  Juet  about  on  the  north  traok  of  the  west 
bound  rallc;  that  defendant  got  out  of  hie  oar  and  said,  *  veil,  I 
couldn't  help  It,  I  did  not  see  it." 

John  iijt&ch,  smother  police  officer,  w&e  with  officer  ?»urwlll, 
heard  the  Impact  and  ran  to  the  soene;  Stach  thought  the  motorcycle  ha< 
run  Into  the  r^itr   of  the  truek  and  went  baek  to  the  eoene  with  the 
truek  driver  but  plaintiff  told  him  the  truck  had  nothing  to  do  with 
the  accident  and  the  truck  driver  left, 

Manuel  stuber,  a  repair  maohlnlet  for  the  olty,  testified 
that  plaintiff's  motorcycle  was  brought  in  for  repairs;  that  the  tbat 
fender  was  pushed  up  close  to  the  rear  wheel  on  the  right  side  and 
the  foot  etarter  crank  ©n  the  left  side  wae  broken  off;  he  said  the 
rear  fender  goee  over  the  top  of  the  tires  and  about  4  inches  down 
over  the  eldeej  that  thl«?  fender  was  bent  at  the  rear  wheel  on  the 
right  Aide. 

Defendant,  a  physician,  testified  that  wben  he  got  Into  hie 
oar  and  started  the  actor  he  looked  over  hie  left  shoulder  &nd. 
siffiultaneously  turned  his  wheels;  that  he  heard  the  "chugging'*  of  t*ie 
motorcycle  and  moved  his  auto  to  the  left  and  forward;  that  after  the 
accident  he  stopped  his  ear  and  ^ot  out  and  helped  to  bring  plaintiff 
to  his  office  nearbyi  he  found  that  the  leg  was  injured  but  felt  that 
"It  was  embarraeslng  that  this  thing  should  hjs^ppen  so  I  asked  him  to 
get  his  own  doctor.*  'Hie  witness  further  t#«tlfled  that  ae  the  aotor- 
eyele  passed  Ills  auto  he  heard  it  but  did  not  see  it,  and  In  answer 
to  the  question  whether  there  wae  any  impact  between  the  motorcycle 
and  his  car,  replied,  *•!  don't  remember," 

In  count  2   of  plaintiff's  complaint,  «A|i||iMr  96-1/2  of  the 
Illinois  statutes  was  pleaded,  and  especially  paragraphs  161>2-?>4, 
which  provide  that  no  person  shall  start  a  vehicle  which  is  parked 
unless  and  until  such  moveoient  can  be  made  with  reasonable  safety, 


, IG axxUU:' ^   ^n  '  '> ^  'I    i*?*^ I ' 


-8- 


Bi^  iti^l.  . 'u>;^olJ^aift  tfsliij.  «^a;  a#   03 tits  »iil  £>«V4Mf  &n4  •I^tO'^o^fMr 

ti^nlJtX  o^  j&fyqXttff  l^A  liK>  ^o:  >d  t9  m.oi9  »A  IntAXdOA 

ki»  $L9'i  iiKi  at^uinl  dsw  saX  ^^9  $.0^ ...^i^n'l  ii*l  ix<ti'iJ».m  eMll«  *IA  ^ 

i9oJi  9ft:r  >:^z:  j....<Lj    <. «i'iX;>'«eJp  ^sii^^j^i  3«i»|]i^i««  %0'     '"  ^ntyirooh  <mo  aiif  l«9 

ni«Wt<lA   til  NUi    «il   »•«   tM  J^^  tjtftf  ^X   ^1A4£!  «£{   9iu»  %14  h9»uAq   9loxo 

"  .•i£V.*r-aH0a  S'fto^  <ilq*'z   ,t«o  alii  Jto« 

,*-^-'S-XdX  «rf<ieii*i«q  tXX8Xo9«^<»  £«/%   ,i>*5*«Xri  Oiiw  ^Wji^TAifa  •loaXIXZ 
bwMnmq  at  deixtw  tXt)!  Uda  «o»it»^  cw»  iliatf^  •Wvo^qt  ileX-rfw 


-.V 

and  th«n  only  nftmr   giving  an  Appropriate  iignal  If  any  other  Tchlele 
may  be  affeoted.   It  wae  alleged  that  in  violation  of  thle  statute 
defendant  started  hie  parked  automobile  without  warning  and  without 
giving  any  «!ignal.   The  evidence  tended  to  support  this  allegation, 
lejhile  one  who  Is  acquainted  vith  the  fact  that  autoaobiles  az>e 
frequently  parked  along  the  sides  of  oity  streets  ie  bound  to  anti- 
cipate that  they  might  turn  into  taae  street,  and  it  is  hie  duty  to 
use  reasonable  care  to  avoid  a  collision  (Harrison  v.  Binfc-heim.  .350 
111,  269),  yet  this  would  not  excuse  a  driver  la  turning  his  parked 
car  into  the  street  ualeee  this  could  be  done  with  reasonable  safety. 

Plaintiff  further  coaplaine  th&t  the  court  eomaitted 
reversible  error  In  giving  at  defendant* e  request  Instruction  No,  7, 
This  instruction  reads  as  follows.*   *The  Court  further  instructs  you 
that  if  the  collision  in  question  was  unavoidable,  so  far  as  the  de- 
fendant is  concfirned,  then  no  liability  ie  incurred  by  him,  whether 
as  a  result  of  it  the  plaintiff  sustained  daraagf^s;  and  If  in  this 
ease  the  Jury  believes  from  all  the  evidence  and  under  the  instruc- 
tions of  the  Osurt  that,  so  far  as  ^e  defendant  is  concerned  the 

daaage  to  the  plaintiff  was  unavoidable,  then  the  Jury  should  find  the 
defendant  not  guilty.*'  It  was  error  to  give  this  instruction.   The 
collision  was  the  result  of  negligence  of  either  the  plaintiff  or  the 
defendant  or  both.   It  was  not  unavoidable.   In  Fetere  v.  Madigan.  S6g 
111,  App.  417,  it  wae  held  error,  in  an  automobile  collision  case,  to 
i^fer  to  plaintiff's  injuries  as  resulting  frora  a  mere  accident  and 
collision  without  negligence  on  the  part  of  Itie  defendant.   A  similar 
instruction  was  held  error  in  streeter  v.  HumriohouEe.  367  111.  ?34, 
244,  and  Mlesigeippi  Lime  '*  Material  Go.  v,  ^Jaith.  282  111.  App.  ^61, 
369,  See  also  Johnson  v.  Pendergast.  308  111.  255,  362,  and  9u/gru  v. 
Hitchland  Park  Qab  Go. .  251  111,  A.pp.  99,  102, 

We  are  of  the  opinion  the  verdict  of  the  Jury  was  against 
the  manifest  weight  of  the  evidence  and  thnt   it  was  brought  about 
largely  by  the  giving  of  the  erroneous  instruction  referred  to.   The 
Judgment  will  theirefore  be  reversed  and  the  cause  rema^tod  for  another 
trial, 

iunrsss£i3  and  rocam&ed. 

O'Connor,   ?. J. ,   and  Hatchett,   J.,   concur. 
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'fppellfl',--.,.^^-^'""     APP^IAL  FROM.  „  .,/'.,..-^... 

▼.  „..^.A«#^"^'"***'*^"T      "^-^J     CIRCUIT  COURT, 


JOHN  D,  wisss,       j^i-  i^#***^**'#'->*^.II^'«^.eooK  cq^tI:. 

MR,  JUSTICE  i&fCHETT  DELI¥ERKD  THE  0PINI0I3  OF'THE  COURT. 


Defendant  appeals  from  a  decree  ^ihlch  found  he  had  unlawl^lly 
withdrawn  from  the  funds  of  the  Thomas  T,  North  Adjustment  Company,  a 
corporation,  the  sum  of  lljOSS  In  exoese  of  his  authorized  salary  and 
entered  Judgment  against  him  for  that  amount  in  favor  of  the  plaintiff 
assignee.   The  same  decree  finds  defendant  unlawfully  withdrew  from 
the  funds  of  the  corporation  the  sum  of  |2,031,61  and  used  it  in  the 
purchase  of  wheat;  that  the  plaintiff  is  entitled  to  an  accounting  of 
the  proceeds.   The  cause  was  re-referred  for  the  statement  of  this 
account. 

The  case  was  heard  on  exceptions  to  the  report  of  a  master, 
some  of  which  were  sustained,  others  overruled.  The  issues  v.'ill  be 
"better  understood  after  a  recitation  of  some  undisputed  facts. 

Plaintiff  has  been  for  many  years  engaged  in  the  Insurance 
adjustment  business  In  Chicago,   On  December  24,  1926,  he  caused  the 
Thomas  T.  Korth  Adjustment  Company  to  be  organized  as  an  Illinois 
corporation  with  capital  stock  of  |10,000;  400  shares  of  the  par  value 
of  |25,   Plaintiff  was  the  president  and  sole  manager.  He  owned  385 
of  the  400  shares.   The  other  15  shares  were  held  by  two  girl  em- 
ployees as  gifts.   The  book  value  of  the  assets  was  188,000,   Defend- 
ant was  engaged  in  the  fire  insurance  adjustment  business  in  Chicago, 

Plaintiff  and  defendant  entered  into  an  arrangement  whereby 
plaintiff  took  out  of  the  corporation  these  assets  in  payment  for 
which  he  returned  the  capital  stock  held  by  him.   Plaintiff  then  de- 
posited a  check  for  |6,000  to  the  order  of  the  corporation.   Defendant 
deposited  a  check  for  14,000  and  received  160  shares  of  the  stock. 
Plaintiff  retained  22S  shares,  which,  with  the  15  held  by  employees, 
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Lj^walflu  Dfiff  9rf  bnuct  rfoirf-*'   o?>i095   s  mcnl  eXi>©qq«  *nij6fl9l9Q 

tiTfilsXq  9JtiJf  to  lovAl  ril   ;}'nuo/aB  J^xIJ  lot  flilxl  *8nlaa«  ;fn9ra^fii;t  fisisJne 

cioi'i  weiJ&rlJIw  •'iIIj;^-'.-?;In;j  I'nslDnslaB  aJinll  ©9io»Jb  smaa   ariT      .©anglaas 

9if:t  fii  itl  fiBQv  &ni.        .        (        "io  rai/a   sxid"  ncWjaioq^oo  sri^  to  sbaul  sri* 

>  gnl^TfiwoooB  fl«  od-   feslctlo;  liitnlBlq  end'  Jsilit    ;;ra»rfw  lo  ©aailoiijq 

eirlj-  lo  3'n9ffiaJB;t3   srlJ  lol  .beiistai-si  8«w  saujao  sxlT      .sf»9900'iq  axB" 

iQiBsm  &  to  3''ioq9i  ed*  oi   anoJlJfqsoz©  no  in/iarf  aAw  ®a.eo  srfT 
ed  Iliw  89t/B8i   9rf7      .delwi^svo  atodJo   ,f»eflla^siia   ©isw  rioirfw  to  oflioa 
.33^0^1  59*uqaj:f)ntr  9aoB   to  nol?i&*i99i  b  ie;?tj8  i!>oo*»"t«f>n«  isrf^^atf 

Bt'^  .598;/    .  ,  ,         ; ^'laieo'-jCI  nO      .o^oXrfO  itJ   aasflXaiKf  Jn©Ed"8ut*« 

-TofllXXI  nj3  He.  jbasina'^'  ,.  usqraoO  J-asiJiifaMt-E^ 'ri*'x<>''i    •'^  aaiaoriT 

fav  naq  ar^J  tc  ^o-L^cia   OOi'   jOOOtOXii  to  3[soJ"3   L>6itq&o  rfi'lw  noXJBioqao© 

56<5  &»!:•  .-leigjartBffl  sXoh  ^js  i'fl»fjXa«iq  eil?   RJSivr  ttX^nljaX^      .3S^   to 

-.Tt.   I-.t':    o^-i-  v{f  Morf  fTietr  esnarfa  eX  laifJo  eriT      .s?w:srrB   0C>  erii  to 

bne":  .    ...,...,    ...\.    ...:  J ,   r«^f-^   ''•r-   ^Tt'».v   -:U- r-^n    .^i-p      .^ttXs  a^   fasaijoXq 

a^r  :  3B9r!Xaucr  ;J'n9CT*8«t"      -   - ^  ^—      .■'. :    -■-  bB-§^»-gn9  s^v  3"fis 

•lot  d'n^fintjftq  «-t  f^'^-  'I'^'^/i*  fi^IfS'Xoq^oo  ©riJ  tc  Juo  :£oo:r  ttl;fniBXq 
-9X>  a^di  ttiJnlaXv  .  _  ,; .  jX»fi  i©o#8  Xarf-Xqao  ©il;r  X»9mjJ*«i  ext  rioldir. 
8fin9t?f<I      .floXJBioqnoo  9x1*  to  i9X)-to   9xl;f   ojJ  000, S*  ^ot  ^osdo  b  beilBUqi 

.3(00*3   9£f*   to   aaiarie   06X  A*»v.t909i  iJftB  000  ^H  lot  jtoaxlo  a  J&gJlaoqsJi 
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gave  plaintiff  60^  and  defendant  40^  of  the  stock.   The  furniture  and 
fixtures  which  plaintiff  received  from  the  corporation  were  valued  at 
15,000.   Defendant  agreed  to  pay  plaintiff  |2,000  for  a  40%   Interest 
in  these.   Defendant  gave  his  note  for  |2,000  In  payment,  and  the 
furniture  and  fixtures  were  returned  to  the  coi-poration  and  treated  as 
surplus.  Plaintiff  and  defendant  also  agreed  plaintiff  would  draw  a 
salary  from  the  new  "business  of  $18,000  per  year  and  defendant  a 
salary  of  |9,000  per  year.   The  15  shares  of  stock  were  not  called  in 
and  the  holders  received  no  part  of  the  assets.   There  were  no  stock- 
holders' or  directors*  meetings.   None  were  ever  held  until  the  time 
at  which  the  corporation  was  dissolved.   Defendant  brought  in  some  fire 
insurance  adjustment  business  which  he  handled.  He  gradually  took 
over  much  of  the  management  of  the  whole  business  and  for  a  time 
supervised  the  hooks. 

In  the  latter  part  of  19S4,  it  was  agreed  at  the  suggestion 
of  defendant  the  salaries  should  toe  reduced,  plaintiff's  to  110,000 
and  defendant's  to  |7, 500,  About  this  time  plaintiff  contacted  London 
"brokers  and  took  on  some  accounts  for  Lloyds  of  London,  The  new 
business  made  additional  expense,  required  more  employees  and  trips 
to  London.   On  account  of  these  things  plaintiff  asked  defendant  that 
plaintiff's  salary  should  be  restored  to  iflg,000.  Plaintiff  says 
nothing  was  said  at  the  time  about  defendant's  salary,  but  defendant 
testifies  it  was  then  agreed  not  only  that  plaintiff's  salary  should 
be  restored  to  112,000  but  his  own  to  4;},000,  and  that  these  salaries 
would  be  adjusted  for  the  whole  year. 

In  April,  1937,  upon  return  of  plaintiff  from  London  he 
suggested  to  defendant  that  the  relationships  between  them  should  be 
ended  and  he  offered  to  turn  back  defendant's  stock  and  return  his 
note  which  had  been  given  plaintiff  in  payment  for  the  furniture.   On 
May  28,  1937,  plaintiff  caused  a  statement  of  intention  to  dissolve 
the  corporation  to  be  filed  at  Springfield,  and  May  31,  the  corpora- 
tion assigned  all  its  assets  to  plaintiff.   On  June  3,  the  secretary  of 
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bOB  9isjil(tiist  arlT      3oo*a   atiJ  to  i^O^  d-n&JJnetaJb  baa  5^08  tlliTfliJsIq  svag 

Jb  6»kIbv  ai9'jr  ffold^Bioqrioo  »rf*  moil  b9Vl&t>at  'i'ittnlAlq  dottba  aoit'3'xll 

♦sQis^ni  v^O^  &  lot  000, S<^   ^lil^nlAlq  Xbq  oJ   1^991303   ^Tn^naltG      .000,d| 

3ri?  i!>nJ8    ,*fl6ffit*q  fil   000 ^2;^^  toJ   eioti  :ild  av^a  *£U8l>n©t9<I      ,98«ri*  fli 

a  wa-slJ  bluow  ■i1iinlBLq_  b^^i-g^  osL&  JTf«M'jl«j5  bOA  "ill*Ki«X*I     .BwXqTtwa 

s  3^nBl>n9l9£'  oasi  iasx  'ssq     -  -  ,    '•     '  -   ssaHiawcf  wan  a/lJ  koiI  xiaJ^b 
nt  bQlL&Q  to-  Xru  ■'    ox   eilT      .1^9^  idq  000,6%.   to  xiJ»Xj88 

-jfooJ'8   on  .■:Ji2sa  9iU  'io    '  .;  ^©vioo©^  a^xeftloxi  eriJ  JbnA 

salx  9E0S  aJt  ?rfaiJoicf  i^fi^iino:  .      /icaaii)  saw  cig ti a^octloo  ericT  rfolriv  Ja 

ioocf  y,LI&ub&'iii  eH     .fisUDn^^rl  oil  riolriv  saenlawcf  Jn«jHjBjJt,i)s  eon^'iuanl 

einlS-  B  10't  bnjB  aaenlawcf  ©lorlw  sdJ  lo  3^neffi93snBffl  »di  to  rioam  i«to 

.aiioocf  eriJ  SealTiaqMS 

000,01'5  o*  s'l'il^tnlalq    ,^eowl>9i  ad'  .olwoiis  aolialBa   silJ  :fn«l)nol9l>  to 

nobnoi  &9JosJnoo  tliJnialq  anil;.  .0Oa,V|  oi  8 'cfnafensleA  fin* 

wdfl  ©riT     .nofinoJ  lo  8£>xoi-i  'tol  a-i^n^ucaos  eraoi  no  looJ  firua  ai9i[oicf 

I^Rdi  insi^aet&b  La^fss  lll^r  aXrl#  saod?  ^o  d"0MOoois  nO     .nofcnoJ  oJ 

8-^8  mJfliaX^L  ,  -J  Z>9io;ta9n  ed  Muoria  TjialAS  e'ltXifnlAlq 

-t'ifilAa   saad;^   JsriJ  Luis   ,000,  ;ucf  000, SX#  o*  fi9^oJ8»^  ©d 

.xsQv   sloiiw  adJ  'lot  b&taul£>»  ad  XiXuow 
eri  noiJnoJ  tio%t  lliiJniaXc   1:0  muiJs'x  noqtr    ,  ,Llt(.iA  nl 

nO      .^iwJIniirt   3/1;^  lol  J-noffi-^AO  nl  ttlinl&lq  nsvig  n»6d  JbArf  xloiriw  eitofi 

©vXoaslf)  oJ  nolJns^ni  to  in^mQiais  &  b»suao  ttltnl&Iq.   ,V5CX    ,8S  >caM 

-ftioq'ioo  9x1*    ,X5  xati  baA   .blsil^niiqe?  :f/j  £>9XX1  sd   oJ   nol*Bioq^oo  dil^T 

lo  TfiB^ 91099   9fi*    ,5  ©nu'  .    tiJ'nijsXq  oJ  a^sasii  ^Ji   II;*  j&«nsXaa-B  nolJ 


state  Issued  a  certificate  of  dlcsolutlon.  Plaintiff  since  has  con- 
ducted the  business  in  hie  individual  name.  He  bei^an  this  suit  as 
assignee  January  24,  1938, 

The  firet  question  for  deterralnation  Is  whether  defendant 
secretly  and  without  authority  drew  out  $1,985  In  excess  of  hie  author- 
ized salary.  Defendant  says  th©  finding  of  the  deeree  1®  in  tJrils 
respect  manifestly  against  the  weight  of  the  evidence,  Margaret 
Perkins  became  a  bookkeeper  for  the  business  In  September,  1956,  and 
continued  to  so  serve  until  February,  1937,  Mr,  Rassussen,  an 
accountant  isho  had  performed  services  for  plaintiff  for  many  years, was 
hired  to  audit  the  books  in  February,  19S7,  Both  Perkins  and  Rasmuesen 
were  hired  by  plaintiff  rather  than  defenaant  although  at  that  time 
defendant  was  In  charge  of  the  books  and  Miss  Perkins  usually  made 
entrlti  as  directed  by  his,  R&ssiussen  remained  with  the  corporation 
until  Its  dissolution. 

Plaintiff  testified  that  in  October,  1936,  in  the  office  of 
the  corporation  he  spoke  to  defendant  of  the  Increased  expenses  on 
account  of  which  it  would  becosie  necessary  to  restore  his  own  salary 
to  the  former  amount  ©f  |12,000,  He  says  he  told  defendant  the  extra 
expense  was  much  more  than  the  difference  but  he  >rould  carry  that  him- 
self beoause  the  restoration  of  hie  salary  would  b©  all  the  business 
could  oarryj  the  balance,  however,  he  expected  to  be  paid  to  hlia  ■when 
the  business  shoiflfed  a  profit,  otherwise  he  would  stand  it  personally. 
Plaintiff  says  defendant's  salary  stayed  just  where  it  was.   It  was 
not  even  mentioned  by  either  of  them. 

To  the  contrary  defendant  testifies  the  plaintiff  said  de- 
fendant's salary  i»rould  be  restored  to  the  amount  he  received  in  the 
beginning,  namely,  |9,000  ^er  year.   Defendant  says  he  replied,  "All 
right, *  Thereafter,  defendant  drew  aroounts  to  bring  his  salary  for 
the  year  up  to  this  amount,  and  this  Is  the  money  which  plaintiff  now 
seeks  to  recover  as  assignee  of  the  dissolved  corporation. 


( 
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;r««fefi«'!fc»t  <x»ifl'9A*  nl  ao it RttlKn^i 9 !b  tot  Hol;r«»«p  tsil^  srfT 
-idfftJtfa  tW  to  aaaoxs  nt  «@P»I;   :f«o  w«^*  XJTiteffJjcra  fuod^tv  bust  xl^9it>9n 

Pltf^    ,d^f?i    ,1scCme?  3i«livHJ.td    9rft    %1>t   19q99MQWi   M    OOMOti    %at3h:9^i. 

t*w,«'Xi3i«'^  tnsm  to'i  "fiicrnlaiq  let  a99ivTt««  b9Bno1t9q  btai  orfw  J'naJnuooo.a 
fl«3atrea»f!i  fens  anisi'xs''-!:  jeJ^oS      .?sei   .^tJBWtda^  nl  ^ioocf  «riJ  }JU>{is  oJf  5»alrf 

•flroltrvXtyislJb  «;ri  liiTfli; 

^c  aoltto  f)  lilt  fi**!!!***-*?   11i:t«li»X«i 

no  a©«n9cpce  b9Bti9'tv  ;o  tft3X«5©1t«fe  »t  »a£oqB   ad  nol3'i<*xoqrE00  '^rfJ 

.1    fj^  mao  3lri  a^xo^aai  o^  xi«'S9®o««  9«o&»«f  ^Xjcrow  ?1  rlolrfw  to  inuoQoa 

:ttx9  oAtt  iamaat^-  ".O^&U''  lo  Jnuoaui  t«fflTCot  •rfJT   o? 

td  fndt  xi-^mo  blison  ?>.d  Saci   atonrssttifi  «£jr  aad^   anoa  Aaaa  ijwr  »»noqx« 
98  9ftii«d  ef»  XlA  ed   Slirovr  fi^i*''  noi-tiinotss"!  Bjdt  Mu«8»tf  lX»a 

iffw  aiii  OS  Mr  6«>iJo»qxe  arl   ,i^v»woiS   ,«>©fyaXjaCf  ari*    ;yi*x«©  J&Xx/oo 

t«ir  *I      .saw  tt  o-xoffw  Jawf.  fes-^aS^a  ttaXa*  a^JnAi^jRstsA  i»x««  lti;lnlaX^ 

,sn»rf*  to  isxJJla  x<f  feerroXtnaar  nftV9  ion 
-»ft  X)iaa  ttXJnliaXq  «riJ  8«»/li*«0it   #r7AibHet«»f?  X'Xi^'sJftoo  »ff*  ot 

HtLt  nl  .09Vl<!»09i  «iri  ;fnyoiBa  ^At   o^  b9'iot^9n.  ©cf   bXocn?  xtAlJ»   s'ltnaSnat 

XXA*    ,ft»lXq9i  9ri  ot;«8  ;fnB5n»teC      .taa^  if>q  000, Ct    ,tX»«ttAn    ,?iflXnnX^9«f 

'lot  t*J*Xj3B   «Jlri  axilrtcf  o*  sjTniwxHft  w#*il>  tn»aa»t«»J&    ^TO^tB^teriT     *  .trtgli 

wea  ttilnijKXq  Aattta  x9noia  9rit  aX  »Xrf>r   bna    ^inuomji   ultii   ott  qti  tMtx  9di 

.noXJeiO'Ttoo  ^©vXoaglii  <Ml!f   lo  ^eni^iaaji  aa  tarooen  o*  igrtfaaa 
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Xt  l»  hot  Acnlfji  t)»fjt  flintrlftR  v«r«  aad*  In  th«  boolte  at 
appropriate  pl»oef  ahowliiK  tt>«»  irraounts  drown  by  d»f«»n«lftnt  from  tlm« 
t©  ti««.     Plailnttff  BAys,  how*v?rr,   he  did  not  know  that  thla  r«ttor«d 
salary  was  b«lng  drawn  by  dtfenAant,  and  tb&t  h«  n«v»r  oon«9nt«d  to 
It  ©r  &cquli*oo«d  In  It.     Tb#  burden  of  proi»f  l»  on  th#  plaintiff  to 
tihttM  bin  right  to  recovigrr  by  «  prtpondftranoe  of  tfe#  «via«ne«,   Plain- 
tiff t«Btlfl««  on«  vskfp  d«ff«ada«t  anothsr.     Sotb  arfl  lnt«i^st®d 
financially.     The  pr«poad®reinc«  of  thf>  #vld»n©#,ln  tuch  a  ca««  will 
usually  b©  found  In  fasti  and  elrouffi«tano«9  earroundlng  th#  trane- 

aotlont. 

■i&»f®ndant  oonttndt  plaintiff's  evld«ne«  in  Inhtrantly  Im- 
probalJl*.     '^9  tbink  it  i».     fimm  w«r«  %h»  only  two  pwmoaM  «»bctantl< 

ally  intarttttad  in  the  bueinase.      wban  plaintiff  *e  talary  was  reHttmiA 
Xt  itaeis  px^tNuble  that  %hm  quaetlon  of  «?heth9r  defendant's  salary 
al«o  should  bt  rtetorad  would  at  Itaet  be  given  tom«  eonsldaration. 

If  thtr©  i»ae  to  b#  dlierlmlnation  th»  rtaff^nt  for  It  would  proba^bly 
b€-  Rtatftd,;    Tb«  profit  and  losia  st*t«®ent  for  Oet©b»r»   1936,   ehowed 
an  item  of  1625  for  ^fet^&mVn  talary,     fim  booldcaep#r  «aid  thlt 
Itam  yt&B  made  aa  dlr«dt#d  by  deftndant.     He  d«nie«  this  and  saya  it 
was  tba  mault  of  a  mii»taJK«  by  b«r.     Ho%«i«vtr,  with  th«  #xoftptlon 
of  %h%9  Qotobar  »tatemtnt  th«  aaioantii  whieb  defttidint  withdr«w  appear 

not  only  on  the  bookes  but  in  tim  profit  and  lost  «t&t««u»nt  and  trial 

balanoae  whiob  from  ti%#  to  tXxm  w@r@  nada  out  and  plaeed  on  plain- 
tiff* e  daek  and  defendant's  d^iek. 

B«LH®uffi««>n  In  dead,   rialntiff  wat  permitted  t©  t#»tlfy  that 
Haamuppisn  at  &ftt  tliae  brought  to  hla  a  ehaek  for  1760  for  &«fi»ndant*s 

ialary  whioh  plaintiff  refused  to  Bign,    saylhf  defendant's  salary  wa« 

only  $6S0  pmr  month.     Mo  esq^lanatlon  was  given  a«  to  why  thin  natter 

wat  not  then  t&k»n  up  wl'Qi  d«f«RAimt.     ?t»  supposed  ohaek  was  not 

prodttoad.     It  is  tru^  th©  oheaks  for  d«»ftm3jtnt  w«r#  not  drawn  at  «750 

for  aaoh  aonth,      as  a  laatter  of  faot,   th5*y  wtx'*  not  drawn  at  I1,000 

par  month  for  plaintiff.     Mo^evwr,   th*  final  ©h«ck  for  d(«fendant*s 
salary  was  drawn  at   the  rate  of  1750  p#r  month.      K&«ma»sen  draw  it 
and  plaintiff  sigasd  it.     ?h^r#  was  no  oonoeal&ent  In   the  books,      4n 
auditor  fri@r»ily  to  plaintiff  and  unfriendly  to  defendant  was  in 
eharge  for  several  months  before  the  affairs  of  th^  corporation  were 
wound  up.   fee  find  it  difficult  to  believe  that  i^laintlff  at  the  tia* 
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he  made  the  deal  with  defendant  for  taking  over  hie  Interest  in  the 
business  and  winding  up  their  affairs  was  Ignorant  of  defendant's 
olalm  or  of  the  fact  that  he  had  been  drawing  salary  at  the  rate  of 
|9,000  per  year. 

We  are  not  unaware  of  the  rule  that  a  court  of  review  will 
not  reverse  the  finding  of  a  master  approved  hy  the  chancellor  unless 
It  is  manifestly  against  the  weight  of  the  evidence.   Pasedach  v.  Auw. 
364  111.  491;  Zamis  v,  Hanson.  302  111,  App,  404,   Nevertheless,  we 
are  constrained  to  hold  that  the  finding  of  this  alleged  overpayment 
of  salary  drawn  secretly  and  without  the  knoi^jiedge  or  acquiescence  of 
plaintiff  is  manifestly  contrary  to  the  weight  of  tfee  evidence* 

As  to  the  TfAeat  transaction  the  facte  are  not  in  dispute. 
In  December,  19S6,  defendant  proposed  to  plaintiff  they  purchase  some 
salvage  wheat  resulting  from  a  fire  loss  at  Linton,  Indiana,  Plain- 
tiff agreed.  He  stated  he  would  bear  one-half  of  the  loss,  if  any, 
the  profits,  if  any,  to  be  equally  divided.  Defendant  sold  part  of 
the  wheat  for  #2,718,39,  He  then  drew  his  personal  check  for  that 
amount  and  December  4,  1936,  drew  from  the  business  the  gum  of 
|2,031»61,  and  with  these  funds  paid  for  liie  wheat,  the  purchase 
price  of  4^4,750*   This  was  the  only  money  used  in  the  deal.  Plaintiff 
did  not  know  any  part  of  the  money  had  been  drawn  from  the  business 
until  after  May  19,  1937.  On  April  5,  1937,  defendant  had  returned 
this  12,031,61  and  about  the  same  time  he  delivered  to  plaintiff  a 
cheek  for  |1, 007,66,  as  plaintiff's  share  of  profits.   Some  time 

after  May  19,  1937,  plaintiff  turned  this  sum  over  to  the  corporation. 
Defendant's  part  in  the  transaction  appears  on  the  books  under  the 
heading "Miscellaneous  Adjustment  Expense*"  Entries  are  in  the  hand- 
writing of  Margaret  Perkins.   The  tranaaction  also  appears  in  a 
looee-leftf  sheet  of  the  books  in  the  handwriting  of  defendant. 

It  is  not  disputed  plaintiff  entered  into  this  deal  with 
defendant.  He  did  not  expressly  authorize  the  use  of  the  money  of 
the  corporation  although  he  was  aware  that  some  money  would  be  needed. 


i 


IIlw  w^lv^rt  to  tfi^oo  ,3  #»rfJ   sXifX  9xi?   to  snmvtBtiu  ton  9^st   oV; 
tints  loIIeDfLBrio  «fftf  t<^  fisrotcrqps  latRsiB  i8  to  -sniJbnlt  ©ifj  so-x^vet  Ion 

sx    ,a?9lexJtfiftV©i«      ^H)^    »Ci«fA   ,JfI'»06    .ncBfiitf?    ,▼   nfmS    ;«J*    .III  ^8" 
aaffiTtaqTcavo  b^-gftllA  '^■td^  to  :gfli:iinit  srit  J-affd-  .6Iort  o*  l>9filBi;f8froo   cri 

lo  eonso-  ^ei»70!  rsiosa  rrwsifc  xtal&B  to 

,»on9J&lve  erfif  te  ^rfsiew   93^   c;t  ^«i«t:tfio.'::)  TjI^TaAtlfljiffl  si   ttliatAlq 
^aSuquJUb  ttl  fa  to.et   ail*  nolJo^anBicr   J.ssxiw  aiJi"   o;f   sA 

3iaos  eajsiloiuq  y®^*  ttlScijsIq  o*  l>»8fog[©iq  ;?njafi«al»fc    ,8561   if<(m»09Q.  nl 

^%iL^  11    ,!«3oI  f=»ri?   to  tlBri-9fio  ifi^d  SIuow  ari  J&®*s;t>?   sH      .fioaig*  ^"^XJ 
to  J^3q  AI(58  itflAfinstsa      .ftsMvlfi  xXlAii  ■    «in«  ti    ,B*itoiq  sxfct 

.:6  nerfzf  ,    ■■:»8I?,S#  lot  Jaedw  9dt 

,  '    ^  ■    a^diotoosQ  Afifi   *nwoi0.a 

9Sj9riont.'  ;tlw  Jbixa   ^Id,I50tSS 

lisitor.    .  ■nom  xiao  arf*  a<BT^  aiiiT      «03f  ^^^i  to  eoi-r 

aa»nlax/cf  erf*  Bioit  nwfliii  nsfici  aoc!  orfit   to  a^tso  i[nB  wonX  i"on  AiA 

^sfiixjcTdn  Ssxi  *n!3Jbn«tftl»    jVSex    /I   it  .VSei    ,61  ^aM  iG*tB  Xl*n« 

s  ttlv  ♦TteviXaJb   «jrf  sMiJf  sieaa   ^dtf  Suoda  S>aM  XO.XSO^St  aXri:^ 

fwBlJ   8fflo8      .B;rito'.  '    l:l*flX«Xq  rb    ^Sd,VOO,X|  "XOt  iosilo 

.noi^Btoq'ioo  »rf?   o?  Tav  '«>ftiM*  ttX*n^««iXq    ,V5CX    ,GX  xali  la^ts 

ail*  laj!)!!!  'JoijariB'.  yl   ;t«uaq  a'Jn«X>not«CI 

-J&aatf  ail*  i.  tlt^na     "  .aanaQxa  JnaK^awt^.  awoenJiXXsoaiM'j^nlAasii 

a  fli   aoe^qcr:*   oaXis  noid'osansid'   eriT      .an-fTfiv^^  *s»i.«-5t«M  to  "^Iflrnr 

^'JuHbnn'ieij  1c  '^iili J.^fyrbnsui  ntl^t  ni   «ifoo  .    .  .^Bda   tA0X-98ooX 

tiil^  Xjsei3  aXrf*  otiijt  .^uqulb  o'on  ei  JI 

to  ^9nora  ariJ  iioriJws  '^iXattaTEQxa   Jon  &lh   »H      ,*fl«JE)«9t!>l> 

•ibaJbesn  ocf  JbXuow  t»n<>£i  dsios   *Ar{*   srcAW*  a«w  ad  xigifoxf^Xa  noX*£ioqioo   sxi* 


He  says  he  told  defendant  he  would  go  Into  the  deal  only  on  condition 

that  he  would  not  have  to  put  any  money  up.  Plaintiff  was  a  party 

to  the  deal,  took  his  share  of  the  profits  which  later  he  turned  over 

to  the  corporation.  Then  he  bought  defendant's  stock.  He  returned 

to  defendant  his  note  given  at  the  "beginning  of  their  relationship, 

that 
Everf  circumstance  indicates  it  was  the  intention  of  the  parties/this 

sale  by  defendant  to  plaintiff  of  his  stock  and  the  return  of  de- 
fendant's note  would  sever  their  business  relationship  and  settle 
accounts  growing  out  of  it. 

The  decree  speaks  of  the  corporation  as  if  it  were  con- 
ducted in  the  usual  way.  It  was  not.   In  fact  it  was  a  mere  shell  - 
a  "corporate  veil,"  The  corporate  structure,  except  in  name,  had 
"been  disregarded  by  both  parties.  The  board  of  directors  never  fixed 
plaintiff's  salary  at  any  time.  Plaintiff  drew  checks,  defendant 
likewise  without  authority  other  than  their  own  desire.  Having  in 
their  business  relationship  disregarded  the  corporate  structure  en- 
tirely plaintiff  now  having  attained  entire  control  and  ownership  of 
the  assets  by  assignment  seeks  to  resurrect  it  to  his  own  advantage 
and  under  oiroumstanees  bringing  abo^t  inequitable  results.  For 
months  an  auditor  chosen  by  plaintiff  and  a  bookkeeper  selected  by 
him  (the  auditor  having  ill  will  toward  defendant  and  the  bookkeeper 
not  being  friendly  to  hiia)  were  in  charge  of  the  books  of  the  busi- 
ness which  showed  all  these  traneactione.  Plaintiff  seeks  to  main- 
tain his  claims  upon  the  theory  that  he  was  ignorant  of  what  was 
happening..   It  is  impossible  to  think  this  v;as  true.   If  true,  he  was 
negligent  and  in  either  case  is  precluded. 

Plaintiff's  evidence  shows  while  in  London  he  had  resolved 
to  sever  these  business  relationships.  He  evidently  had  a  plan.  It 
included  the  dissolution  of  the  corporation,  and  it  is  reasonable  to 
suppose  plaintiff  was  well  advised.  Plaintiff  and  defendant  had  run 
this  business  as  if  it  were  a  partnership.  It  was  entirely  proper 
they  should  do  so..  But  in  the  settlement  of  their  affairs  it  is  not 
reasonable  to  suppose  defendant  understood  at  the  time  he  fixed  the 
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price  for  his  stock  that  he  was  transferring  to  plaintiff  claims 

against  himself  which  would  probahly  exceed  the  amount  he  received 

for  his  stock,  Hamilton  v.  >/ells.  182  111,  144,   In  such  case  the 

corporate  entity  will  be  disregarded  to  the  end  that  Justice  may 

prevail,   Fletcher  Cyclopedia  Corporations,  Vol,  1,  p.  134;  Paul  v. 

University  Motor  Sales,  283  Mich,  587,  278  N,  W.  714,  The  Michigan 

court  said: 

"The  abstraction  of  the  corporate  entity  should  never  be 
allowed  to  bar  out  and  pervert  the  real  and  obvious  truth,  14  C,  j, 
61,   In  order  to  carry  out  the  intention  of  the  parties  to  the  con- 
tract in  this  ease,  we  disregard  the  fiction  that  the  corporate  ex- 
istence of  defendant  company  was  distinct  from  that  of  plaintiff 
stockholders  at  the  time  the  stock  was  sold," 

The  decree  will  be  reversed  and  the  eause  remanded  with 

directions  to  dismiss  the  complaint  for  want  of  equity. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 
O'Connor,  ?,J.,  and  McSurely,  J#,.  concur^ 
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MR.  JUSTICE  MATGHSTT  DELIVliRED  THE  OPINION  OF  THE  COURT. 

Plaintiff  on  November  16,  1938,  began  suit  by  attachment 
against  defendant  Marshall  and  caused  the  attachment  vrrlt  to  be  levied 
on  certain  furniture  and  packages  of  stamps,   Brady's  Stamp  Shop,  Inc. 
filed  an  Intervening  petition  claiming  the  property  levied  on  belonged 
to  it.  Plaintiff  filed  an  amended  complaint  of  three  counts  based  on 
three  transactions  in  which  it  was  averred  defendant  with  the  assistanoe 
of  plaintiff's  confidential  advisor  by  false  representations  obtained 
from  her  securities  of  the  value  of  111,600;  and  an  amended  complaint 
in  one  count  based  on  all  of  these  transactions,  in  one  of  -which  it 
was  claimed  defendant  converted  these  securities.   Thereafter  plaintiff 
expressly  waived  the  tort.  Defendant  traversed  the  affi>lavit  for 
attachment.   The  cause  was  put  at  issue  and  tried  by  the  court.   On 
Jajiuary  S2,  1940,  there  was  a  finding  for  plaintiff  based  on  the  first 
and  third  transactions  for  an  amount  equal  to  secret  coD^missions  of 
#2,313,02,  which  defendant  paid  to  Sehuffmnn,  whom  he  knew  to  be  plain- 
tiff's confidential  advisor  and  trusted  agent  and  with  whom  defendant 
conspired  to  defraud  plaintiff.   On  that  date  also  an  ord.er  was  en- 
tered sustaining  the  attachment  and  another  order  dismissing  the 
intervening  petition  of  Brady's  Stamp  Shop,  Inc,   Further  claims  of 
plaintiff  were  continued  until  February  16,  1940,  At  that  time  there 
was  a  further  finding  for  plaintiff  In  the  sum  of  'p3,532,  on  which 
judgment  was  entered.   There  was  also  a  finding  that  malice  was  the 
gist  of  this  action  and  an  order  that  a  capias  ad  satisfaciendum 
iS8ue« 


tSnIIsqqA 


i 


f  • 
\      ,*DKI   j'lOHa  •«Jtcli'«i  c;'xaAsa 

'*-■■•  •.,^'   \J-   -i.^-;: 

to.fvol  erf  cJ  Jinw  Jn9farfo«;f;f»  sil*  .6«®ir*i  'Disi^t&M.  irrnhn^leb  iBdlA'^A 

aoled  no  betv^I  ^it^-^qotq  nsit  '^Iml&lo  nol^tti^q  Sflln^via^ni  as,  beillt 
flo  JbsBscf  3d-nwoo  ssifi*  lo  Jnlslqffloo   ftsfrmraA  njs  bsllt  tllinlBl'i      .Jl   oJ 

iUs^cJo  onoI^ftd-neaBiqa-x  selst  -^ef  loaXvAB  L^l^nsfiilnoo  a'lli^nXsIq  lo 

:fflIaIqHioo  f>aDfi9r!.fl  nB  ba&   \00d ^11^-  to  eul&v  sat  lo  asiJiiwose   lori  mo'x'i: 

5^1  dolf^  lo  9fl0  fll   ,anoJt?os3fiii'xJ  saexl;^  lo  Ilis  no  f>«9sa  tnuoo  &ao  nl 

"itti^niBLq  leJlASisriT      ^aQliliiso&s   SBSjrfJ  J&8*'X9Vfloo   ;rn&l>n9lof>  J&ealAlo  axjw 

•lot  *lvii/)m3  9il*  ^jsa-xfivsi*  Jfi^flslsa      ,;j-iod-   erf  J  fievlaw  '^Xaasiqxs 

no      .t'luoo  ^rii  xd  b?5iiJ  ba&  awRsi  tis  Juq  asv;  ssuqo  orIT      .Jneflirioa^S'iS 

Js-xll  pfiJ  no  bsBHQ   lll-J-nlfiXq  iCi  'snlX^ftil  js  a;8w  oteiii    ^OJ^GX    ,G;S  Yi«wxi^- 

to  anoieaXiiTfaoo  Jpioos   oJ   X/jifps  *n«osija  n,n  lo'i  sno.ttfo.'aanBiJ  I)iixl*  btiM 

-nljsXq  9Cf  otf  Wf9/i2[  art  moxiw   ^n^mlluaoc   otf  ^Xbc  tfnjsJbnfllsfi  riolrfw   ,S0*9X5tS$' 

/aoXjflslftj!)  flioiiv  dd"iw  I^oi;  d'HagB  JosJaxrirt   Xiofi  loeXviJB  XsXJnabX'inoo  b'IIXJ 

-«s  ^BW  t9ino  ae,  oaXa  aifjef*  Jsxld"  :         .    .:l:fnl&lq  bniiit9b  ot  beil^iBnoo 

Bdi  jiniaslmaiJ)  laBio  igrlitoits  ^njs  Jn^ntfloBj Jb  ed*  aninla^fajja  f>9i9;f 

15  bbiXjsXo  'X8rid-'si;'s      „OfrI    ^qotlQ  qu(*jj£  i^^xb&iS.  lo  riold'litaq  SjMXn9Vis:)'fll 

'sia/i:)'  eralJ   Jerlt  #A     ,0^6X    ,ax  •^•XKU'X(f«''i  XiJnjj  fisunitf'noo  ©law  llUnlaXq 

rioJWw  no    ,?;!",?,«'".     1o  uii/R   stli  at  ItliJ'fliAXq  lo^  a«Xi>nil:  lexiJiul  B  aAw 

-^i'',^  f^jw  90llMta  j-jRiiff  8nXi>fin:  «  o^Xa  est/  eisrIT     ..A^ieJxie  bbw  ^aafflg-bul 

L,.,    a9joiil3X_^i'a   5a  ^Blaao  .o  ^tisifJ  teiSto  n.oi  bnB  noI:^OB  sldt   lo  ^talg 

.sua a 2 


-2- 

Mar shall  appeals  from  the  order  sustaining  the  attachment  and 
from  the  money  Judgment  of  February  16,  1940.   Brady's  Stamp  Shop,  Inc. 
appeals  from  the  order  dismissing  its  intervening  petition.   These 
appeals  have  been  consolidated  for  hearing. 

Marshall  is  president  of  Brady's  Stanip  3hop,  Inc.  and  a 
Joint  brief  is  filed  in  behalf  of  the  company  and  of  him  personally. 
The   grounds  for  the  attachment  were  stated  to  be  that  defendant  Marshall 
had  within  two  years  fraudulently  concealed  or  disposed  of  his 
property  so  as  to  hinder  or  delay  his  creditors,  and  further  that  he 
was  about  so  to  do« 

It  is  first  contended  for  reversal  that  the  court  erred  in 
ruling  certain  evidence  on  the  attachment  issue  admissible.   Brady  v. 
Marshall.  502  111,  App.  151,  is  cited.   It  is  said  the  issue  here  is 
the  same  as  there.   The  cases  are  different.  The  court  there  excluded 
material  evidence  offered^   The  objection  here  is  that  immaterial 
evidence  was  admitted.   As  the  trial  here  was  by  the  court  it  will  be 
presumed  that  any  immaterial  evidence  was  disregarded  by  the  court  in 
making  its  finding.   Merchants'  Dispatch  v.  JoestlnA'.  89  111.  152,  155? 
Radtke  v.  People.  171  111.  App,  462,  Moreover,  v/e  think  the  evidence 
here  objected  to  was  admissible. 

The  amended  complaint  charged  defendant  had  defrauded  plain- 
tiff in  three  different  transactions.   Defendant  contends  that  the 
court  erred  in  entering  Judgment  on  the  second  of  these  because  the 
finding  is  against  the  weight  of  the  evidence.  Plaintiff  was  a  widow 
owning  considerable  property  and  residing  at  Burlington,  Iowa,   3he 
had  a  financial  advisor  on  whom  she  much  relied  in  her  business  trans- 
actions. Knowing  this  and  knowing  this  advisor,  the  evidence  shows 
defendant  conspired  with  the  advisor  to  get  her  property  from  her, 
succeeded  in  doing  so,  and  that  defendant  then  paid  the  advisor  a 
commission  for  his  assistance.   Plaintiff  did  not  testify,  but  by 
stipulation  two  affidavits  made  by  her  as  to  the  facts  were  admitted 
in  lieu  of  her  testimony.  As  to  this  second  transaction  she  said  de- 
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fendant  came  to  her  home  March  22,  1935,  and  that  In  reliance  upon  his 
promise  to  give  her  other  securities  yielding  a  greater  return  than 
her  own  she  delivered  to  him  four  certain  bonds  of  the  par  value  of 
llOOO  each.   He  told  her  at  this  time  that  he  was  the  man  her  advisor 
had  hefore  Introduced  to  her.   She  gave  him  the  bonds  upon  his  promise 
to  give  her  other  securities  bringing  higher  Income,  which  he  did  not 
do. 

Defendant  on  the  contrary  testifies  that  at  that  time  he 
promised  plaintiff  that  he  would  deed  to  her  in  exchange  for  her  bonds 
lots  situated  in  Muscle  Shoals,  Alabama,   In  corroboration  he  offered 
in  evidence  a  deed  signed  by  himself  and  wife  made  on  the  same  date 
and  acknowledged  before  a  notary  public  at  Peoria,  Illinois,  conveying 
lots  in  Muscle  Shoals  to  plaintiff.   Defendant,  therefore,  insists 
this  court  should  find  that  the  second  transaction  was  an  exchange  of 
real  estate  for  securities.  Defendant  suggests  there  is  other  proof 
in  his  ff,vor  now  available,  namely,  that  plaintiff  forwarded  the  deed 
to  Alabama  for  record.   Defendant  made  a  motion  (which  was  denied) 
to  set  aside  the  Judgment  that  this  proof  might  be  made  as  well  as 
proof  of  purchase  by  plaintiff  of  other  lots  In  the  same  locality* 
After  the  first  and  before  the  second  judgment  was  entered  defendant 
was  given  two  weeks  to  produce  any  such  evidence  but  did  not  do  so. 
On  the  trial  he  testified  that  this  transaction  with  plaintiff  was 
evidenced  by  a  written  contract.   The  written  contract  was  not,  how- 
ever, produced.  His  own  evidence  throughout  the  trial  justifies  an 
inference  of  unreliability  as  a  witness  and  utter  lack  of  honesty  as 
a  business  man.  His  entire  evidence  is  reviewed  in  the  brief  for 
plaintiff,  and  its  misstatements  and  inconsistencies  pointed  out.  It 
would  unduly  extend  this  opinion  to  recite  them.  At  the  close  of  the 
case  the  trial  judge  said:   "Let  the  record  show  that  in  coming  to  my 
conclusion  I  hold  that  Marshall  has  knowingly  and  wilfully  testified 
falsely  to  material  matters  at  issue  in  this  cause,  and  I  therefore 
have  disregarded  certain  testimony  given  by  him  except  Insofar  as 
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cuoh  testimony  was  corroborated  by  other  credible  testimony  appearing 
In  evidence,  or  facta  and  circumstances  appearing  In  evidence,"  We 
have  ex^imlned  the  evidence  and  agree  with  the  court. 

Defendant  next  contends  the  court  erred  In  not  ordering  a 
deposition  of  defendant  taken  before  a  master  in  chancery  to  be  filed. 
Defendant  says  that  inasmuch  ae  the  deposition  was  taken  pursuant  to 
Article  VTI,  §58,  par.  2  of  the  Civil  Practice  act  and  rule  19  of  the 
Supreme  court,  as  amended  at  the  June  Term,  1935,  the  report  should 
have  been  filed  and  considered  by  the  court  in  its  entirety,  whereas 
only  a  portion  of  it  appearing  in  a  supporting  affidavit  of  the  court 
reporter  upon  a  motion  for  summary  Judgment  was  considered.  Defendant 
testified  on  the  trial.  Appellants  had  the  opportunity  to  cross- 
examine  him  and  did  so.   So  far  as  the  record  discloses  they  never 
asked  to  have  the  deposition  filed  and  the  point  now  made  was  never 
called  to  the  attention  of  the  trial  court.   In  the  absence  of  an  ob- 
jection in  the  trial  court  the  point  cannot  now  be  raised.  Kavlin  v, 
Chicago.  Aurora  &  PeKalb  Rd.  Co,.  297  111,  130,  133;  Tegtmeyer  v. 
Tegtmeyer.  306  111,  App,  169;  Voneeh  v.  City  of  Berwyn.  324  111.  483, 
Furthermore,  defendant  la  precluded  from  making  this  point  by  reason 
of  the  fact  that  plaintiff  offered  to  put  the  deposition  in  evidence 
at  the  trial  and  defendant  objected,  Hahl  v.  Brooks,  213  111,  134; 
Chicag:o  &  Alton  R.  R,  Co,  v,  Walker.  118  111.  App,  397,  402, 

It  is  also  argued  that  the  order  dismissing  the  intervener's 
petition  should  be  reversed  because  the  court  failed  to  consider  un- 
contradicted evidence  given  by  the  witness,  Grace  M,  Lemon,   Miss 
Lemon  testified  In  substance  that  she  and  three  of  her  sisters  had  in- 
vested #39,000  in  Brady's  Stamp  Shop  and  that  prior  to  that  time  she 
had  made  other  Investments  through  Mr,  Marshall  in  the  Kelly-Foreman 
co2T)oration,  which  was  liquidated  by  Marshall  and  the  proceeds  invested 
in  Brady's  Stamp  Shop,  Inc,   If  true,  the  evidence  was  (?iite  material. 

The  trial  court  did  not  believe  her  testimony.   She  and  Marshall  con- 

and  themselves 
tradicted  each  other/upon  material  points.   The  trial  court  character- 


i.liBsqqB  xaomli^B^i   eLdth9io  laxlJo  x^f  iJaJsiocfcnioo  saw  ■^cnoaiitfasJ  riowo 

.Jiwoo   grid"  rti^i^  seTSS  i>n^  soneJblv©  9ri<i  fcanlinjjxd  evarf 

111  9cf  o:r   ijnsonai  ^Jsakj  s  eio'iecf  nsXaJ  d'nAJinslsii  Ito  nolJlaoqef) 

.a-   lo  GI   ©lui  £>nii  Jofi   eolj-oa-x  i  liviO   sxl;!^  "io  S    ,asq    ,88§    ,IIV   sIoiJ-iA 

^luoxfe  d''xoq»^  erfcf    ^ar.©!    taieT  esi^  QXfit  ^s  6abn««a  as   ^i^iwoo  ©moiqi/e 

Bflansdw   ,Y^0il;tit«  a*l  ni  d^-xwoo  otB  x*f  l>©i©£>lanoo  fina  JE>«I1^  nesd  »vbjI1 

iuoo  add-  to  d-ivsJ&iltlfl  gnld'ioqqwa  b  nl  snliaeqqB  *i  lo  nolJioq  s  \;Ino 

JfiA&nelisa      tbB'3.'^bt*inoo  aaw  ^n9Cia£>«(,   ^{lAicaiJa  10^  aoliom  »  noqu  ted'ioqsT: 

-«aoio  o*  y.Siau^ioqqo   &di  bBii  aJrujXIeqqA     ^lalii   ©rfJ  no  J&sillJas? 

■xev9ii  ^exl^  699olo8i  .  'iBl  ot:^      «os  l>li)  £nA  airf  dnlozAxo 

19V 3n   ssaw  «i&.»in  won  i-flioq  eri*  6x1*  iteli'i  flOl;Jl8oqoi  exi;f   ©vjbjcI  o*  fieiSA 

-   fl.tI?.aJi      .^alBi  Jonnjjo  ttiloq  &d.t  Jiuoo  Ijalid'   sdJ  nl  nol^oat 

.  :,8*    ,1X1  ^S^   .flYtrtea  lo  YiTlD    .v  rlsanoV    ;eei    .qqA   ,XXI  505    .leYgin^aeT 

i.u;;.  vx   id  ;rilloq  aiifd"  BaJtat«m  mail  £)9J&«X08aq  al  *nA&n9^8J&   ,©ioBii©dJtJj'5 

©ondJblv©  Bl  noi:ri3oqo  iliJnlAXq  S^di  *0j81   eriJ  I0 

ji^eX    .  ■    ,a,'iociS    .V  IxiaH   .:b3;J"09t,dc  ^osfin©!©!)  Jbflja  lalii"   ©dit  iz 

111    .i93tXjBW    .V    .oO    .H   .H  no;tXA  A  o-MaoidD 

-nil  'i©i>ltaoo  o^  £9Xi£l  ttuoo  9d;t   9aj;m£>9d  bsBiBmi  ©cf  JbXi/oda  noid'id'9q 

aalM      .noma      .  ^B99ait'!f  sriJ  X^  nsrl-g  ©onafiiva  fieJoXJ^BiJaoo 

-ni   6«d  nt^ialn  't.^:'>  m&i&duB  nl  betlliBBi  nom9J 

9ri3   9mli  t&tU   o*  toll  jfia  qodfi  cjouste  a'vfjjR-ig  al   000»e5i|  iaJagv 

n*n9to1-xXX»;4   ©d^  ni  XXBrian^M    «iM  dguoidJ  s^neoiJasvnJt   iwdJo  eJiam  Jbad 

f>©u8svnl  aJ^9600^q  ©rijf  bOA  XX«d3isM  y<^  5©;ralilwpXX  sav;  doldw    ,nol;f*'XoqT:oo 

.I»ii9J*B  ©Jiup  8J8W  doaeblvs   ad*    ^eina^  "il      .onl    »qorit;  qujA^e  a'^fiaifl  ni 

-iioo   XXAdaxflM  bnA   ©da      .YnomiJaeit   isd  ©volXscf  Jon  filJ&  J-xi/co  lAlii   ©dT 

29Vl92fli9dd'  fcns 
-'laJofliBdo  31U00   Leili2    sdT      ,3;tnloq  lBXisj;^Afli  noqu\3_©d*o  dOA©  b9tolbAi:i 


-5- 

ized  her  evidence  as  "incredible,"  The  court  said:   "It  Is  incredible 
that  a  woman  who  has  been  a  echool  teacher  and  apparently  an  Intelli- 
gent person,  would  take  all  that  ehe  had  on  earth  outside  of  her  fam, 
all  her  money  and  all  the  inveetmente  that  she  had  and  all  the  assets 
of  her  three  sisters  and  turn  it  over,  nilly-willy,  to  a  total  strange: 
idio  used  the  money  as  his  own,  and  let  him  do  with  it  as  he  pleased, 
and  then  be  able  to  come  over  here  after  what  has  happened  to  this 
business,  and  it  must  be  evident  to  her  that  no  matter  \di&t  happens  in 
the  lawsuits,  little  would  be  left  of  this  concern,  and  so  with  such 
little  concern  accept  her  loss  without  showing  the  slightest  emotion, 
the  sligntest  feeling  in  connection  with  it,  and  from  time  to  time 
even  changing  her  testimony  in  order  to  safeguard,  as  it  appeared  in 

her  mind,  the  interests  of  Marshall,"  The  capital  stock  of  the  cor- 
poration was  only  $4,000. 

It  was  for  the  intervener  on  the  trial  to  prove  its  title  to 
the  property  by  a  preponderance  of  the  evidence.   The  trial  Judge  held 
it  did  not  do  so*  1?he  (^lestion  before  this  court  is  vdiether  the 
finding  of  the  trial  Judge  is  clearly  and  manifestly  against  the  evi- 
dence. The  finding  of  the  court  is  entitled  to  the  s«uae  weight  as  the 
verdict  of  a  Jury,   We  cannot  on  ^is  sort  of  testimony  reverse  the 
finding, 

Defendant  argues  for  reversal  on  the  theory  that  the  second 
amended  complaint  in  a  single  count  contains  three  separate  causes  of 
action,  and  cites  H&ndall  Dairy  Go,  v,  Beverly  Dairy  Co. ,  378  111,  App, 
350,  Defendant  says  the  transaction  of  March  22,  1955,  contained  the 
elements  of  a  tort  and  is  improperly  stated  in  a  single  count  with 
the  other  two  claims,  citing  Article  VI,  §33,  par,  2  of  the  Civil 
Practice  act.   On  the  trial  plaintiff  expressly  waived  any  claim  of 
tort  in  the  complaint.   Plaintiff,  we  think,  had  a  right  to  do  this. 
Independent  Gil  Men's  Aee'n«  v.  Fort  Dearborn  Nat'l  Bank,  311  111,  278, 
281,   Although  the  tort  was  waived  a  capias  might  be  directed  to  issue. 
^«e  In  re  Paar.  264  111,  App,  372.  Here,  again,  however,  defendant 
seeks  to  obtain  a  reversal  by  raising  a  point  not  at  any  time  called 
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to  the  attention  of  the  trial  court,   we  have  already  cited  the  cases 
showing  this  is  not  permleal'ble. 

It  is  urged  in  the  next  place  that  the  grounds  alleged  for 
the  attachment  were  not  proved  and  that  the  court  erred  in  entering 
the  order  of  January  2g,  1940,  sustaining  the  attachment.   The  evidence 
shows  without  dispute  that  the  Brady  Stamp  Shop  purchased  the  business 
now  conducted  l>y  it  without  any  compliance  on  the  part  of  the  vendor 

,.^lih  the  Bulk  Sales  act.  This  alone  would  not  he  sufficient  to  show 
fraud  within  the  meaning  of  the  attachment  act.   United  Paper  Trading 
Co,  V,  Allen.  222  111,  App,  261.   Brady  v,  Marshall.  502  111,  App.  151. 
The  evidence  shows  that  the  Brady  Stamp  Shop,  Inc.  was  Incorporated  on 
March  14,  1938;  that  Marshall  thereafter  voluntarily  turned  over  to  it 
his  own  property  at  a  time  when  he  was  heavily  Indebted  and  in  parti- 
cular owed  Mr,  Brady  17500  of  the  purchase  price  of  the  stamp  shop.  He 
owed  numerous  other  creditors,  including  plaintiff,  large  sums  of 
money  at  that  time.  He  was  rendered  insolvent  by  this  transaction. 
This  was  sufficient  to  sustain  the  finding  of  the  court.  Reieoh  v, 
Bowie ,  567  111,  126,  All  the  surrounding  facts  indicate  a  fraudulent 
intention  on  the  part  of  defendant,  and  in  fraud  cases  it  is  usually 
necessary  to  resort  to  circumstances  for  proof.  We  hold  the  trial 
court  properly  sustained  the  attachment. 

It  is  finally  urged  that  the  judgment  entered  on  February 
16,  1940,  was  contrary  to  law  because  there  was  an  Improper  Joinder  of 
more  than  one  cause  of  action  in  a  single  count.   This  is  said  to  be 
not  permissible  under  Article  VI,  §33,  par,  2  of  the  Civil  Practice 
act.   The  entry  of  more  than  one  Judgment  in  that  case  is,  we  think, 

■'   expressly  authorized  by  §50  of  that  act.  Moreover,  no  objection  was 
made  on  this  ground  in  the  trial  court,  and  for  reasons  already  stated 
the  question  cannot  be  raised  in  this  court. 

Defendant  further  argues  that  the  order  of  January  22,  1940, 
dismissing  the  intervening  petition  was  contrary  to  the  law  and  the 
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evidence.      We   think  what  has  already  been  eald  In  this  opinion  Is   suf- 
ficient on  this  point.      The   simple   truth  Is   that  the   court  did  not 
believe  defendant  or  hie  witnesses,    and  g.fter  a  careful  axamlnatlon  of 
the  record  ttils  court  on  all  the  Issues  agrees  with  the  findings  of  tixe 
trial  judge. 

All  the  judgments  will   therefore   be  affirmed. 

JUDOMEKTS  AFFIRMED, 
O'Connor,   ^,Jt,   and  MeSurely,   0'.,    concur* 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Bsgun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  February.,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty^-onej 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  the  HON,  FRED  G.  WOLFE,  Presiding  Justice 
HON,  BLAINE  HIJFPMAN,  Justice 
HON*  FRANKLIN  R,  DOVE;  Justice 
JUSTUS  L,  JOHNSON,   Clerk 
E.  J.  WELTER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-.wiU;  On 
the  Opinion  of  the  Court  was  filed  in  the  Cl6rk»s  Office  of  said 
Court,  in  the  words  and  figures  following,  vlzj 
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am,  NO.  9607 


Ag.  no.  43. 


BI  THE 
APPSI.LAT:e  COURT   0?  ILLIl-IOIS 
SECOND  DISTRICT. 


P3D  A.    JACOaS,    PI^IH'^rm    APPELLEE, 


/  .ALBERT  J  ./MIL,   MFlNDAim  APPELLMT. 


APPEAL   FROM  THE   CIRCUIT  COURT   OF  PEORIA  GOIMTY, 
ILLI110I3 . 


WOLFS,— P.    J. 

This  case  Is  brouglit  to  this  Coiirt  upon  an  appeal  from  a  judg- 
ment finding  the  defendant,  Albert  J.  V/eil,  guilty  and  assessing 
damages  against  him  in  the  sum  of  ;;p3»000.00.   The  Court  further 
found  that  said  daraages  are  for  a  tort  committed  by  the  defendant 
against  the  plaintiff  and  that  malice  is  the  gist  of  the  action. 

A  dispute  arose  betv^reen  the  appellee,  Fred  A.  Jacobs,  3n.d  Mr. 
Theodore  Korb,  a  young  attorney,  in  the  Office  of  the  Firm  of  ';;eil 
&  Weil  in  the  City  of  Peoria.  Idr.  Jacobs  went  to  the  Office  of 
Y/eil  &  Vfeil  and  there  had  a  conTersation  v/ith  Mr.  Albert  J.  ;/eil 
relative  to  a  judgment  that  had  been  taicen  a'bainst  I.'ir.  Jacobs  in  the 
County  Court  of  Peoria  County.   The  witnessew'  testimony  is  conflict- 
ing as  to  this  conversation.   The  evidence  tends  to  show  that  it  was 
heated.  Mx .   V/eil  ordered  I.ir.  Jacobs  to  get  out  of  his  office  and  :ir, 
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Jacobs  did  not  do  so,  so  ilr.  !'/ell  took  him  by  tJie  collcu:'  and  evicted 
him  from  the  office,  after  which  he  struck  Uc.   Jacobs  in  the  eye  v^ith 
his  fist  which  caiased  the  damage  complainibd  of,   i-Ir.  Jacobs,  at  the 
time  the  blow  was  struck,  was  wearing  glasses.  Ihe   blow  broke  the 
glasses  and  a  piece  of  the  glass  v;as  diiven  into  I'Jr.  Jacob's  eye, 
which  caused  the  loss  of  the  sight  thereof.   Just  where  the  parties 
were  v,?hen  the  appollant  struck  the  blow  v/hich  caused  the  damage  to 
appellee's  eye,  is  in  sharp  dispute,  but  it  was  several  feet  from 
the  door  that  leads  into  }fr.  ^,/eil's  Office. 

The  case  was  tried  before  the  Court  without  a  jury.   It  is 
first  insisted  that  the  trial  court  admitted  improper  evidence  over 
the  objection  of  the  plaintiff.   T/o  find  no  merit  in  this  contention 
and  even  if  there  was,  it  ^s  iong  been  the  established  rule  that 
v/hen  a  jury  is  waived  and  the  case  is  tried  before  the  Gourt,  that 
it  is  presumed  that  the  Gourt  will  consider  only  the  competent 
evidence  in  the  case. 

It  is  next  insisted  that  the  findings  of  the  Gourt  are  contrary 
to  the  manifest  weight  of  the  evidence.  From  a  reading  of  the  evi- 
dence, as  abstracted,  both  by  the  appellant  and  appellee,  it  is  our 
conclusion  that  the  jud^^ment  is  not  against  the  laanifest  weight  of 
the  evidence,  but  the  findings  of  the  Gourt  are  supported  "oj   the 
evidence.  1!he   arjpellant  contends  that  the  Gourt  erred  in  finding, 
"that  malice  vms  the  gist  of  the  action."  A  revievY  of  the  evidence 
would  serve  no  useful  purpose,  but  we  think  it  clearly  preponderates 
in  favor  of  the  appellee,  and  that  the  blow  which  was  struck  hj   the 
appellant,  was  not  in  his  necessarj''  self  defense,  and  that  the  Govirt 
very  properly  held  that  the  actions  of  the  defendant  denoted  malice. 

We  find  no  reversible  error  in  the  case  and  the  judgment  of 
the  Srial  Gourt  is  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS 

[-SS. 

SECOND  DiSTEiCT         J  J  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  ofifice. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

'■ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


ClerJc  of  the  Appellate  Court 
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AT  A  T'ERM  OF  THE  APPELLATE  COUP.T, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  February,  in 
the  yepr  of  our  Loi^d  one  thousand  nine  hundred  and  forty -one  ^ 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  the  HON,  FRED  G-.  WOLFE,  Presiding  Justice 
HON.  BLAINE  HUFFIUN,  Justice 
HON,  FRANKLIN  R-  DOVE.  Justice., 
JUSTUS  L,  JOHNSON,   Clerk 
E,  J.  WELTER,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wlte  On   '~^B  1 4  1941 
the  Opinion  of  the  Court  was  filed  in  the  Clsi-'k's  Office  of  sa5.d 
Court.,  in  the  words  and  figures  followingj,  viz^ 
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GSN.  NO.  9609 


AGEIJDA  NO.  27 


IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER/TERMf  1940.       ,. 
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IN  TH3  aaTTER  OF  ISE  LAST  WlLL 
Mm  TESTA'.ISl-JT   OF  M3Y/ARD  0/ 
McCL^mY,    DECEi\SED 
(PEi\RL  LI.    PETERS 


APPELLSM) 


vs 


JOHN  A.  BEm.Yi  iJ):!vn:Nl3TRAT0R 
VaTH  THE  WILf'  ANNEXED  OF  THE 
ESTATE  OF  EI^ARD  C.  McCLilRY, 
DECEASED,    and  FRAITK  V/.   McCL/J?Y, 


APPEAL  FROM  THE   CIRCUIT 
COURT  OF  LASilLLE  COUl^TY. 


APPELLA]MTS . 


HUFFMAN,    J. 

Edward  G.  '^'^cClary  died  testate  on  December  4,  1939.   Appellee, 
Pearl  If.  Peters,  vra.3   named  as  executrix  in  liis  will.   She  employed 
Kr.  Ralph  A.  Green,  attorney,  to  represent  her  as  executrix.  He 
secured  authorization  from  the  Attorney  Creneral  to  open  the  safety 
deposit  box  of  the  deceased.   The  box  was  opened,  the  Vi/ill  taken 
therefrom  and  filed  in  the  office  of  the  probate  clerk  on  Decembef 
8,  1939.  Kr.  Frank  v/,  McClary,  a  brother  of  the  deceased,  was 
present  at  the  time  the  will  was  taken  from  the  lock  box.   Attorney 
Green  states  that  he  knew  in  a  general  way  the  heirship  of  the 
deceased,  but  that  there  Y/as  one  nephew,  Fred  Pov/ers,  whose  address 
was  not  then  known.   He  says  that  Mr.  Frank  "./.  McOlary  stated  he 
did  not  know  the  address  of  this  nephew  and  had  not  heard  from 
him  for  ten  years.   The  attorney  further  testified  that  said 
appellant  called  at  his  office  a  few  days  later  and  stated  that 
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he  had  written  the  other  members  of  the  family  to  find  out 
what  they  knew  about  Fred  Powers,  and  would  advise  the  attorney 
as  soon  as  he  received  any  information. 

Shortly  thereafter  the  attorney  was  taken  ill  and  it  was 
not  until  the  follov/ing  March  that  he  -^as  able  to  return  to  his 
office.   In  the  meantime,  he  had  been  unable  to  obtain  any  in- 
formation as  to  the  address  of  Powers  or  whether  he  was  then 
living.   On  February  6th,  following  the  death  of  llr.  HcClary  in 
December,  his  brother  Frank  "7.  MoClary,  filed  with  the  clerk  of 
the  probate  court  his  relinquishment  and  nominated  John  A.  Berry 
public  administrator,  to  be  the  administrator  of  said  estate. 
Following  this,  and  on  February  Sth,  appellee  through  I/Ir.  Ernest 
H.  Pool,  an  attorney  acting  in  the  stead  of  2.ir.  Green  who  was 
sick,  caused  her  petition  for  probate  of  the  will  te  be  filed, 
stating  that  she  was  ready  and  willing  to  qualify  as  the  execu- 
trix named  therein.  The  brother,  Frank  V/.  McClary,  objected  to 
the  appointment  of  appellee  aa  executrix.   The  probate  court 
denied  her  petition  to  be  appointed  executrix  on  the  ground  that 
she  had  not  filed  same  until  more  than  sixty  days  after  she  had 
knowledge  that  she  was  named  as  executrix.   The  public  adminis- 
trator was  appointed  as  administrator  of  the  estate  with  the  will 
annexed.   Appellee  appealed  from,  that  order  to  the  Circuit  Oourt 
of  said  county.   That  court  revoked  the  letters  issued  to  the 
public  administrator  ajid  by  its  judgment  ordered  letters  to  issue 
to  appellee.   The  appellants  prosecute  this  appeal  from  that 
judgment . 

Appellants  urge  in  this  appeal  that  appellee  was  precluded 
from  being  appointed  executrix  under  the  will  because  of  her 

-2- 


J-iro  bn.l1  od-  Y-tifiisl  arid-  lo  a^stfrnem  i&d&o  eild-  nscfd-iiw  bBd  e 
^eniod'd-jB  8ilJ'  eaivfes  bluow  has   ^sievrol  Jbei?  d-0ocfB  wsnat  ^sJij    ^-^adw 

.noid-emio^ixi  i^hb  fisvlsosi  aii  bb  nooa  as 

a.ew  .ti  ijfiB  III  n92lB.t  asm  ^©iWoctd^  ^SricT  led-lBSioilJ-  Y-tJioxia 

eiri  oi  n.i!j&&'x  o^  bLob  em-  ©ri  &BAi  dntMil  ^atvQllc'i  erici-  lliens  Jon 

-ai  Y-oe  niscfrfo  ocT  sldBxur  CQod  fiBd  erl   ,emlJ|£LS#iE  oii;;   ii.'C      .avOill. 

a&iii  ajsw  ail  isild-Qjlw  10  a-xewoq:  lo  aaeiiii^B  0  ..:>  Golcfsxatc  . 

nx  y'^bIOoM  .ili  lo  diBeb  sild-  saiwoXXot   ,xl;fcs  xi'S^^cf®'^  aO     .^^alvll 

1Q  jiislo  ©rid-  Miw  bidiri   iXiBi-'<^oU.  .W  stxisni  *iQ£lioiti  eiri   «i8cfmso8~ 

YiisS   .A  ruioZ  bsiBaimoa  baa  cJ-nararfalifpail©^  eld  iiisoo  ec^Bdoiq  aii.. 

.QJBd-GQ  blsa  lo  lod'BiJ'axnliftfes  ©ill  ad   od-   ^rLoiB'/.^Blalnb&  oi/.rfi;q 

d-aani?I  .1IA  rls^oixid-  eoIXsqqB    ,iid-8  y'^B-^'^cTs'?  no  bns    /alriJf  ga-^^woXIo'S: 

aBW  ojiv;  nesiO   .iM  lo  bseJB  sdi  ni  §nidOB  xeixia&iB  as   ,Ioc*i:   ,H 

fbeiil  ed  ©u   IIlw  erl*  lo  scfistfo-iq;  'xol  fxold-itfsq  i8ii  beaisoo    ,?IoI;a 

-xjoexe  Slid-  sb  xIILbu^-'  oo   snxlllw  5iib  y^-ssi  sbv/  exls  iad^f  snidsia 

od-  Lsjoeto'o    ,yibIOoM  .W  ^inBn'i   jieiiJtoid"  91IT      .aieiedi  b&siBa  xlii 

iiisoQ  ^&Bdoiq  edT      .xli&uosxq  eh  e^IIsqqjs  "Ic  cJrcet'.driloqQB  arid" 

d'BZ-fd'  fjnxiOT?:  9Ji.t  no  xlituoexe  f:)9d"jciloqqis  ed  o&  noid"ir#eq"  led  b&laeb 

bBd  6ri8  'leilB  a^fiZ)  Y-^^ia  iSBfid"  8*i0i]ii  licrnjj  efiusa   beJ.lt  &or  bad  ede, 

-alaisubB  olldua  edT     .xIt.&uoqxs  bb  fesciBfi  bbw  srie  J-Biid'  0s£>9lwofn{ 

XX.tw  eild-  diiw  sd'ed^ee  ©rid-  lo  'lod-Bid-eiiiiiabB  sb  boxtaioqxis.  bbw  locfBir: 

d-ii/oO  d-xxio^iO  eild-  od-  isLio  d-Biid-  moil  fieXseqqB  eeXXoqqA     .bexemie 

Slid'  od"  besjsal  s'le&ii-Ql  ed&  belovei  diuoo  d'BXi'P     ,YiJ"iXXfoo  btse  lo 

scaal  od-  aisd-d-eX  beiebio  d-neni.g£)ir|;  aJ-l  xd  bsxB  icd-Bid-ainlraiJB  olXcfx/q 

d^Bild-  ffloil  XB«qqB  siiid'  sd-iioeaoiq  ad"iifiXI©qqB  6xlT     .esXXsqqfi  od- 

.  d-xi©£fi8f)xr{; 
babuloeiq  ebw  esXXaqqB  &Bd&  Ibqojib  sidi  al  egiw  edriflXIeqqA 
rod  lo  eauBoed'  il.tw  arid-  i^b&u  xiid\aoexo  &od-flxoqqfl  ^at^d  jnc. 

-S- 


failure  to  institute  proceedings  to  have  the  same  admitted  to 
probate  within  thirty  days,  as  provided  by  Sec.  214  of  the 
Probate  Act  of  19A-0.  That  section  provides  that  any  person 
acquiring  iaiowledge  that  he  is  naiaed  as  executor  of  a  will  of 
a  deceased  person  shall  either  declare  his  refusal  to  so  act 
or  institute  proceedings  to  have  the  will  admitted  to  probate 
within  a  period  of  thirty  days,  and  upon  his  failure  so  to  do, 
"except  for  good  cause  shown, "  the  court  '^laay"  deny  him  the 
right  to  so  act. 

It  is  urged  by  appellee  that  a  will  speaks  from  the  death 
of  the  testator  and  that  the  Probate  Act  in  force  prior  to  the 
present  act  of  1940  appiies;  and  that  under  the  old  act,  there 
was  no  limitation  fixed  as  to  the  time  within  which  the  will 
could  be  probated  and  letters  issued  to  the  person  named  as 
executrix  therein,  but  that  a  penalty  was  provided  for  instead 
of  a  disqualification  to  act.   In  this  respect,  they  refer  to 
Sec.  2  of  Ch.  3  of  the  Act  in  force  in  1939. 

It  appears  herein  that  the  executrix  is  the  chief  bene- 
ficiary under  the  will  and  that  she  was  no  relation  to  the  de- 
ceased. The  act  in  force  in  1939,  as  urged  by  appellee,  (Ch.  3, 
Sec.  2,  111.  3t.  1939)  provided  for  a  penalty  on  the  part  of  any 
person  Icnovdng  that  he  v/as  najjied  as  the  executor  of  a  will,  who 
did  not  cause  the  same  to  be  proved  and  recorded  in  the  proper 
county  v/ithin  thirty  days  or  declare  his  refusal  to  act,  within 
such  time.  Hov/ever,  this  section  relieved  such  person  of  the 
penalty  named  for  "just  excuse*'  f.r  any  such  delay.   The  Probate 
Act  of  194-0,  upon  vfhich  appellant  relies,  provides  by  Sec.  214 
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thereof  (Gh.  3,  Sec.  214,  Probate  Act  of  1940)  that  any  person 
having  knowledge  that  he  is  naraed  as  executor  of  the  v^ill  of  a 
deceased  person,  shall  either  declare  his  refusal  to  act  or 
institute  a  proceeding  to  have  the  will  admitted  to  probate  in 
the  proper  county  vathin  thirty  days  after  he  acquires  such 
knowledge.   This  section  further  provides  that  upon  his  failure 
so  to  do,  "except  for  good  cause  shown.,-"  the  court  "may'"  deny 
him  the  right  to  so  act.   In  either  event,  v/e  find  that  a 
discretion  rests  with  the  court  in  regard  to  such  matters  and 
that  mider  the  present  act,  for  good  cause  shown,  the  court  nay 
disregard  the  failure  to  declare  a  refusal  or  to  take  steps  to 
secure  an  order  to  probate  a  will  within  the  time  named. 

Appellee  in  this  instance  filed  the  will  with  the  clerk 
of  the  probate  ooxirt  on  the  same  day  that  it  was  taken  from 
the  safety  deposit  box  of  the  deceased.  Subsequent  steps 
necessary  to  be  taken  were  left  to  her  attorney.  He  was  unable 
to  determine  the  address  of  one  of  the  heirs.  The  appellant 
herein,  brother  of  deceased,  stated  to  this  attorney  that  he 
did  not  know  anything  about  the  heir  ajid  had  not  heard  from 
him  for  ten  years.  The  attorney  was  taken  ill  and  confined 
to  his  home.  However,  during  this  time,  efforts  were  being 
made  to  ascertain  if  this  heir  was  living,  and  if  so,  his 
address.  Appellant  McOlary  states  that  he  did  not  learn  that 
Powers  was  dead  until  March  S,  194-0.  This  was  not  until  a 
month  after  appellee  had  filed  her  petition  for  probate  of  the 
will  and  for  appointment  as  executrix.   Another  attorney  acted 
in  this  regard  for  appellee  at  the  instance  of  Hr.  Green,  who 
was  then  sick  and  unable  to  attend  to  business. 
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It  appears  that  such  delay  as  occurred  resulted  from  an 
attempt  to  locate  the  heir  Powers  and  from  the  illAess  of 
appellee's  attorney.  The  action  of  the  Circuit  Court  in  re- 
voking the  letters  Issued  to  the  public  administrator  and 
granting  letters  to  appellee  rested  largely  within  his  dis- 
cretion. He  necessarily  considered  that  the  delay  in  the 
filing  of  appellee ^s  petition  was  3aot  such  as  to  bar  her  of 
her  right  to  be  appointed  executrix  under  the  terms  of  the 
will,  and.  that  good  cause  was  shown  vfaj   her  petition  was  not 
sooner  filed.  We  do  not  think  the  trial  court  abused  its 
discretion  in  this  respect  and  its  order  and  judgment  is 
affii^med. 

Judgment  Affirmed. 
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-siS  aid  flxild-iw  ■\rXesii3l  Ba^aei  sQlLeqas  oi  &i@^SeL  :^t:faB'-: 

lo  isxl  iBd  oS  &&  dojse  &:  -  ■■A:fL&&q  B'salleqaB  to  sciXi 

eiivt  "io  &nnQ&  ed*  i^^ixijcj  xiid-xfoex®  l>s*xiJ:oq.qj5  ©cf  o&  ;tilali  i? 
d-cn  SBW  floitld'eq;  lejrf.  ■^ifw  foroxfa  efiw  sbjjjsO  toog  d".'iiiJ-  bxta    til. 
acTi   oesucfB  ;J-tj.'oo  IslicT  axi*  atalriJ-   *oii  o.&  ft?/     ,bQlil  nenooe 
8i  :t.D:orri3f)iJX  i'^ts  lebio  b&I  bfiB  toeqBBi  aldi  al  xxoidfsTOeiS 

.bsailtlB 
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STATE  OP  ILLINOIS, 

SECOND  DISTRICT         j ""'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  aud 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

1 in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerlc  of  the  Appellate  Court 


(73947)  <^l^B^7 


411&6 


PEOPLK  OF  fm  STATE  OF   ILHSOIS,    9X   ^%    ) 

jom  s,  ROSCH,         "'  '■'   ■  ' 


OSCAB  TUCKER,  NICHOLAf  m 
rSiaSNBKRQ  and  ^DITH  lOLDr 


COUNTX  COURT 


OOOK  COUNTY. 
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MR.  PRSISIDINO  JUSTIOS  HEBEL  DSa*IVlRED  TBI  OPIMIOS  OP  THE  COURTl 

A  prlas-ry  election  was  held  In  Chlosgo  on  April  12,  1938. 
The  respondent  Qsear  fuoker  served  &»   a  Republican  Judge  in  the  5th 
preeinot  of  the  £4th  ward,  Mloholae  Defahlo  -if&B   the  remaining  Hepuhlioaii 
Judge.  %ron  Faier  served  as  Deaoeratie  Judge*  lyvaii  feigenberg  and 
£dith  &oiafarb  w©re  Seaiocrstie  and  republican  olerke  respectively, 

■Rieae  proceedings  vere  brought  against  the  entii^  election 
bo&rd  of  the  precinct  under  aeotion  17  of  the  Prisa&ry  Law  (111.  Bar 
Stats.  (%•  46,  e#e.  381}.   On  Febru&rjr  16,  1939,  a  oetition  vas  filed 
ia  the  County  Court  of  Cook  County  by  John  3,  Huaoh,  ohief  olerk.  of 
the  Board  of  U.leotion  CosKRlasloners,  An  order  of  court  directed  that 
all  of  the  respondents  be  attached  and  oosmtitted  to  Jail  unless  they 
gave  bond  in  the  sum  of  IS, 500  each.  The  order  was  entered  5i  parte 
without  notiee  to  respondents,  the  trial  of  the  case  m-!>6   oommenced  on 
October  16,  1939.  On  that  day,  the  rtepondents  filed  a  verified 
petition  praying  that  the  oause  be  assi^ed  to  soae  Judge  other  than 
Etaund  K.  J&recki.  This  petition  vaa  denied.  The  court  heard  the 
testimony  of  tventy  witnesses  for  the  petitioner,  including  a  hand* 
*rriting  expert.  The  parties  entered  Into  a  stipulation  eoneemlng 
custody  of  the  ballote  from  the  time  they  were  turned  over  to  the 
Election  COTimlsPioners  by  the  respondents*  All  of  the  respondents 
testified  in  their  awn  behalf.  On  Kovember  2,  1939,  ttie  court  entered 
a  Judgment  order,  which  found  thf»t  the  respondent  Hyman  Faigenberg 
assumed  the  duties  of  a  Judge  during  voting  and  during  the  canvas e  in 
place  of  Myron  F"aier  who  acted  as  olerlt.  Conseouently  the  order  found 
that  Myron  faier  had  purged  himself  of  contempt  and  he  was  discharged. 


[    -*.ro  ^    tOHI.r.ti,  .,.HT  10  KJ10a«| 

,3691    ,*I   il'v .•....•.,   iiv  v^  ,4,^ij.'   ;!i    vj».     -.  4V-  iJti^d^Xs  XT«iai*iq  A 

xlje  trfJ  fll  »sli«t   «ia®lI«f«qsH  .«  ae  feev^es  t^atetiT  inioaO  tii»feaoqa»-r  »ilT 

x.f'itfgar,  anialgsBST  sflJ  es-v?  o icfs'l •CI  t^IoiioiM      ,^stv  rfJ>S  till  lo  ;roaio»*Kq 

das  gntftcfat;/'      near^K      «99&tft   o■if&tt^«m9\l   §«  &»iri»a  it«i»'9  HcntxlK      ••sAirt 

♦"^JsviJo^        -   'isiiel©  <i»oZI(lvqf»-r  baa  ol^sitao«»fe  i«»w  tf«LBlbioO  iCtlfta 

001^99X9  Mtl^n®  »rfJ  ^sfllAB^  trf|i«fOT[Cf  tn^yt  9'^tfs«9tKnq  9fM 

Td^   .XXI)  vrsiJ  vtamlt'-l  9iit  to  T£  a&ltot^B  t^bBJi  toalostq  9iii  to  IjiamT 

'^*Xil   8;iw  nci;ri^««   a    ,9Cex    ,ax   xi^md- ■'   -'         .(r85   .o«»    ,d*   .iP   .ttAfS 

to  jrfieio  teliii©   «xi@a«H   ,£  (ujoi  ijd  x^j"«  <'     j*'"""^    te  *ii»oO  t'fl^oO  twW  ni 

iaila  5«JosTi5  Jiboo  tc  ttfi^rre  ~        ,    f^nolaoliwaeO  fl«X^©«Xi  to  M«ofl  sAT 

^•xi^  A9»Xnu  XX«t   c<^  ^did^iffiSBo:)   m-  t>«i{8A};r«  «>d  s;rfioftit<»<}a«i  ttii^  t«  XXa 

jj[3^  £2.  C>@t9Jn9  asw  ifti^e  miSSi     .c(0£«  OOd^Sc    to  «ir«  %At  al  baod  vtss 

—    &»oae^ffic-r  -a©  9rijr  to  Xjsi'X?  sr"      .   trf©6i!©q»»*i  c*  •aX^oc  ^vo^iir 

o»iU-  izt  eJas&nocsf  .  '   —    "f"      .OCCX   ,SX  isrfo^oO 

•d*  BnAOXl  itutio  9ilT     •l^Xa«&  8fiu  aoi^Xt»q  sXilT     ,t]i90*t&^  .X  Murofta 

-Miarf        — '*    '-- •     -.-^-....  ,.     .*                t;     x^oevi  to  t«oiii*«»^ 

jj«XflT;^-A-7cr>  noijfi'ii;  rjjrn*   .KUi^i/sq  «fft     .^n»qx«  9aX;^Xiw 

Mltf  o>  novo  r>&jntf  '^©rrt  aaroXXwi  •di  to  xi^o^«<^o 

?*«»»jier-  -            -                ^  H«oi»tXiiBoO  floXifotXa 

•no^a«  '  fj.fc  iX«/U  aX  b9itXf8«^ 

ni   steviMO  •«»  jjuXtcfr  &/x»  bhxjc'v  jinxTur    '^4^0t    ^'  to   aeiiub  9di  h^muaum 
^fct  7*M«  •H^  \X»««»p»»fT  "      .  '      r  ft»»9.B  orfv  Ts»X«"'  rtonxM  to  VAAXq 
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H«  is  not  &   party  to  this  appeal.  The  Judgment  ordsr  found  that  th« 
respondent,  Edith  Goldfarb,  failed  and  refused  to  keep  her  t&lly  sheet 
fts  required  by  law.  'i'he  order  found  that  all  four  of  the  remaining 
officials.  Judges  and  clerks  alike,  did:  (1)  peroiit  or  aequiesoe  in 
peraitiing  persons  to  vote  who  -were  not  regietet^ed  in  the  preeinit;  (2) 
permit  or  aoquiesoe  In  pex^ltting  persons  to  vote  who  were  not  residents 
of  the  preoinot;  (3)  knowingly  aake  a  false  oanv&se.  The  Judgment 
order  also  found  that  Oeear  Tuektr,  Nicholas  DeF&bio  and  Hymen  Feigenherg, 
did:  (1)  knowingly  peniit  or  acquiesce  in  permitting  Illegal  alteration 
et   effieial  ballots;  (2)   knowingly  assist  or  p«rait  assistance  to  be 
given  to  Toters  without  affidaTlts.  Oscar  fucker,  Niehol&s  lisFablo  and 
Mynen  feigenberg  were  eaoh  sentenced  to  serve  one  ysar  In  the  county 
Jail,  Sdith  Ooldfarb  was  sentenced  to  pay  a  fine  of  500*00.  If  this 
fine  was  not  p-^id,  it  was  to  be  worked  out  at  the  rfste  of  "S.OO  p9r   day. 
It  is  fi^a  the  above  Judgment  order  that  these  four  respondents  appeal. 
It  la  contended  by  the  rsspondents  that  the  trial  court  erred 
in  not  holding  himself  dif Qualified  frosi  hearing  the  ease,  and  that  he 
should  have  assigned  it  to  some  other  Judge  for  trial*  it  appears  froa 
tile  record  that  on  October  16,  1939,  the  respondents  filed  a  verified 
petition  praying  that  the  oause  be  asei^ed  to  soste  other  Judge  for 
trial.  This  motion  was  sumaMirily  overruled.  By  this  notion  and  on 
appeal  In  ^Is  oourt,  respondents  do  not  <lontend  that  they  were  entitled 
to  a  statutory  change  of  venue,  but  that  the  trial  Judge  deprived  then 
of  a  fundaisental  cofflnon  law  rl^t  by  not  holding  hiaself  disqualified 
fx^n  hearing  this  ease.  The  petition  for  transfer  of  the  cause  filed 
in  this  case  Is  similar  to  the  petition  filed  In  a  nunber  of  other  cases, 
and  alleges  the  active  role  taken  by  the  trial  Judge  in  politics*  A 
transcript  pt   a  speech  broadeaet  by  the  trial  Judge  was  appended  to  the 
petition  as  an  exhibit.  This  talk  showsd  the  bitterness  of  feeling 
of  the  trial  Judge  against  the  regular  I)e»sooratlo  organisation  of  Cook 
Oounty,  and  ••>  as  suggested  by  respondents  -  »  la  an  exasiple  of  the 
laanner  in  which  he  participated  in  politics  while  he  was  hearing  this 


s 

Jsflrin    (IJftJ  T»r;      .^^  -.-    K      .   i'Ri  iatXlAt   ^aIMoO  d^jt&l   i^rflobfloqa**! 

;-.i:-'i£yT   ie/i  eic.       ,      ,  .  .  _•   o*  %ito9tii^  ,..-  ;      <   »o«»i»?oa  rt©  iijn»q 

.^n$^.g^t.  ^^*      *£2a«iraao  seJE-iA  4  «af4Hf  t-fS^ixMl^     (S)    ;ir(MtJUi«*tq  ©liy.  to 

^n-i-^^n'^'  a^ts%^  ^-iia  oi«fBll*Ct  ejiXculGii^  ^i^m^'^  tM9»tQ  s.»Hf  Asmrot  ob.£a  t«Me> 

i^4t«.7i»  l4^Ui  ^i^^iwneq  ai  B9ii»tU0'e^  10  #iiei«»<3  t^i^B^i^^nkeEat     (X)   tblb 

m  9i  fi&miB-lhM-&  tiirisc  to  ;rii&9fi  t^^ivoiut  (3)    ;4-loIX*ii  Xsldlllo  to 

i»  ci4a'ioii  a4i^XQ^i4    ^^9M.mt  fAO^L^      , a^ It  1^ ileitis  ItfefltJCv  «fO#OT  ol  novls 

,\ib  lOK  00,§.7   lo  »tin  »di  t*  tuo  f>ejiY«w  ofi(  ot  atRv^  9X  ^bl^ts  tmi  o«v  oail 

bbTtw  iiJUQo  l»Xii  dist  ij^is  93a9imoii99t  oii^  xtf  ib«£>dsJ(fe8  @i  IZ 

9ii  Jsii*  (aa*   ,  =  «-•    f^dJ  snliaod  mewtt  iN»itXl£«r{>Bife  ix»6«ift  ^ntbloA  toa  at 
flEcnl  aijs»t^/.*  .    il*ts  ^ct  ©m^ift  'sttt^f?  »«Ks»  OS  Si  &aa^»SM  9rMA  blutnU 

6«X7ljra«  «-»«w  X«*iJ  i^^^^  i>n»ifl©&  loa  o&  e^«o^i3io«»e^   ,*«i»ot  otitt  nltlM^i^ 

69^1U«0{>sil^  ll&^tRiii  ^i£iXciJ  w ..,     <u   ^ligXt  WAX  a««B«o  X«9ifOCAi«rt  «  t<l 

b%U\  oAifAd  «i^'    ^     -    >  '^^TtJ  wl  no«X#«Q  oil?     ,»««•  «X4#  siii^soil  «o^l 

^asaso  ioii#e  lo  i4,u.^,,       u     i^Xlli  jioi#l5r»(;  orit  o*  t«Xi«it  al  o«xo  alH»  fll 

•sol^lXoq  ni  ©»btft    XsIt        -^        -f  fl<9it»jr  «X<Mt  »vtjr»%  «£U  so^oXXo  Mio 

.-    ^J  &»&«®<iq«  e^v   ©a^Bt  XaX'i,.'      u^    ,,«r  <taaoA««n«r  xtiMiio^  «  1<I  #Qi^o»fi«Tt 

*ao:j  to  iioi^.»sifl>Vr^f)  r)il*Tr5©iws«2  tziir^^i  ;  i^  <    j^ftXj«?|»  osftfH   lAii?  •<**  ^« 
«rf^   to  oXqpj^v  «B  %i    -  -  stAO^ftcqa«v*;  t«Sf  &«;f»OT|i»»»  ««  •—  &*«    ,X*«w^ 

U^     ^.f-.x^.W     r:.,..     «.r-.     ..■:/.{,..     .«...•    r».      ..  ,      l?-«*8CrX0WtB<|     Oil    tfOillir    Si    TOMUW 
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case  and  clmllftr  matters* 

Xr  passing  upon  this  question,  this  court  In  Ite  opinion  in  the 
oa»«  of  Peoplgf  9X   r»l  Ruaoh  ▼.  Levin.  0®n.  No,  41386,  s&id  that  one  of 
the  qi»8tlons  oonslSered  by  this  court  in  P«opl®  ex  rel  ^luaoh  v.  Levin. 
305  111*  App,  142,  was  the  motion  of  the  respondents  for  s  reaeeigiufient  — 
as  stated  in  the  petition  »~  "because  of  the  fact  tlsuait  the  County  Judge 
wat  a  oandia&te  for  nominstioa  at  the  prlwary,   rlespondents  alleged  and 
offered  to  prove  that  the  County  Jttdg#  oomplalned  of  the  nuaber  of  votea 
he  received  in  the  primary  in  the  24th  ward,  and  in  the  35tb  preoinot  of 
the  24th  vard  in  particular,  and  that  he  said  in  substance  he  could  not 
underatand  why  In  the  24th  ward  and  in  eald  prseinot  he  did  not  receive 
more  votea  than  vera  shown  east  for  hla  on  face  of  return  and  could  not 
understand  the  eaall  number  of  votea  he  received  in  the  ward  and  precinct 
in  oompariaon  with  his  opponents  and  in  eompariaon  with  votea  oaat  in 
other  wardf  throughout  the  County  *  *  *  and  further,  that  the  County  Judge 
expreaaed  belief  that  the  alsfeehavlor  of  oharacter  deeerlbed  in  the 
petition  and  aaiendment  In  faot  ooouirred,  thereby  prejudging  petitioners 
guilty,  *•  In  the  case  eitM  (People,  ®x   rel  l-tusch  v.  Levin.  Gen,  »o. 41306, 
this  court  called  attention  to  the  case  of  People,  ex  rel  Rueoh  v, 
eret  Cunnln<ghaa.  et  al..  (Oen.  U©.  40896)  where  thla  court  said; 


"The  record  in  the  instant  esse  diacloees  an  unuetial  and  novel 
situation.  The  trial  Jjudg®  wae  a  oandldat©  for  renominatlon  b  his 
party  ®t  the  eaiae  primary  fet  viileh  It  ie  alleged  respondents  vrere 
guilty  of  fflisoonduot,  fhetr  Elleged  acts  of  misbehavior  dlroctly 
affected  his  oandldaoy.  It  wse  charged  that  defendants  aa  offiolala 
acouleaeed  in  the  conduct  of  persona  who  erased  croaaea  on  ballota  in 
the  souare  before  the  name  of  ktx  the  trial  Judge  and  made  orossea  in 
the  square  opposite  the  name  of  hie  opponent,  ft  is  laanifest  that  the 
trial  Judge  ts^ss  intensely  Interacted  in  these  alleged  aetiona,  ^e 
have  r#clt©d  the  facts,  and  oomiaent,  >/#  thlnJs.,  is  not  required,  there 
vas  no  reason  why  the  cases  against  these  respondent a  should  not  have  been 
tried  by  another  judge,  We  hold  the  record  shova  he  was  aiac[uallfled, " 

In  aupport  of  the  conclusion  reached  a  number  of  authorities  were  cited. 

ynum  we  ocMue  to  consider  the  Instant  esse  ve  find  that  the 
court  in  this  instant  case  was  interested  in  thefie  alleged  actions  and, 
after  due  conelderation,  we  feel  that  we  will  adhere  to  the  conclusion 
and  at^^geetlona  that  were  made  by  the  court  in  People,  ex  rel  Ftuaoh  v. 


9dt  ai  meieitc 

I'D  %fl«»   t^Ai   *>l«ib    ^bS-Z 


.:.-l~^s,m  ^dJ   a«w   «Sii^l'»QqA  ,1X1  eoC 


'x'idf^sv  Tt?)  ledaern  <?/li»  to  £':rr5Jtf.-.i;i.^fiioo  s^j.^isu  xiaiso'''  9A^  tusfi  0rmq  «#  l>««xttte 


ton  Sfffea  ?»f^'  5oa«;»i*t*i( 
tort  6f tfO0  &«»  mu) 


irf  *idl  Jsfes  owo)^  »«!«v  fi«xi^  ••toT  •torn 
jjf«®*ieetTC»  »ljri  Ifriw  ooeiiAqitoe  nl 

bi»ii9  MAO  tx(#  fli     *.^^Xiiq| 


flj 


iieicirroiier 

.V  xloe«/"  Jot  X9    ,«rc 


■■■"I    SXiT" 

■a 
^SJ^    X«lTtJ 

X£t:w  ^08«»*x  OCT  aav 
il:rAYA&iaiioe  •&£  letlft 
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Ottnningh&tt.  ( supra) •  Wa  belleire  under  the  olrevonetaiiefte  th£<t  the 

respondents  were  entltltd  to  have  another  Judge  as^ signed  to  try  the 

aeta  alleged  to  haYs  been  eonaited.   To  consider  further  wtieiX   v&a 

said  In  the  People  v,  Cunnlnghaa  ease  (eupr&),  there  it  was  said: 

"fhe  law  hooka  are  full  of  eases  both  In  England  and  In  the 
United  states  where  the  woet  dlstlnguiehed  Judges  reoueing  themsQlvea 

have  refused  to  sit  In  oas©®  where  they  might  loossifely  be  oonsidered 
to  h&re   personal  bias  or  interest.  It  is  unnecessary  to  review  the 
eases.  As  Illustrating  t*?®  cite  In  re.  H eagle.  13S  0,  S.  99,  where 
Mr.  Justloe  Field  alia  not  sit  at  the  h;  arlng  or  t.aite  oart  In  the 
decision,  and  111.  Oent^  n,   R  Co.  ▼,  Ulinoi^.  146  U,  s.  476,  where 
Chief  Jufstloe  Fuller  &n4   Mr.  Justice  Blatchford  likewise  declined 
to  take  part  in  the  ease,  ** 

io,  upon  a  Qonslderatlon  of  the  faots  &e  we  have  then  here. 

It  is  apparent  thct  these  respondents  were  entitled  to  have  a  Judge 
hear  their  ease  who  has  no  personal  interest.  ThM   court  having  refusedL 
their  petition  for  as  reasgignraent,  it  will  he  neoee»ary  for  this  court 
to  reverse  the  Jtidg^ent  oraer  ana  remand  tue  esuse  with  direetiont 
th»t  the  0«ee  be  as signed  to  another  Judge,  For  the  reasons  stated 
the  Jttdgaent  order  is  reversed  with  directions  to  assign  this  cause  to 
aoae  other  Judge  as  prayed  for  In  the  petition, 

SSRIS  E,  Sm-LI^AH  AMD  B0HIE,  JJ.  CC^Cmi, 


9A^ 


Mf!.; 


W9Siil®9h  9st^m»l£  iri 


J  <^-3- 


■■'■)    --.nv^   !^^^.:ti!m§[0    .v  ft^a^f^  •!»  Ill   M»a 

'    fttdv  %9i»t9  b^ttaS 
31*  9t  haniTt^n  •▼Ad 

.      ,        /"^   .^??.   .  .      .^  batu   ^ao^%tp^b 
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PEOPLE  OF  THE  STATS  OF  ILLINOIS,  9X   r«l. 
JOWl  8.  mJSCR, 


HEHRX  LEVIS,  Minitt:   HIR8CH,  lIlLIAS  ROTJIsTEIK,  ' 
BERTHA  SCHALLMAkJ  JOSEPH  HCy^gfeO^    | 


# 


f  COO  .^•^OQUMTXl. 
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MB,  PRESIDING  J^STIQK  HEBEL  BILIVEMJD  THE  OPIUIOS  OP  THE  GOTRTS 

Th«  respondent f  In  the  ectlon  before  this  court  served  as 
officials  m  the  priaary  election  held  April  12,  1938,  in  the  35th 
precinct  of  the  24th  ward  in  Chicago,  On  Septtaher  1,  1938,  John 
S.  l^usoh.  Chief  Olerk  of  the  Kleetion  Comiaissioners,  filed  a  petition 
in  the  Oounty  Court  of  Cook  Oownty  charging  respondents  with  aisoonduct 
at  the  polls,  A  trial  was  had  in  that  court,  and  on  December  15,  1933, 
a  judgment  order  vbb   entered.  The  reapondents  were  found  guilty  and 
punished  by  the  following  Jail  eentenees:  Henry  Levin,  Judge,  18  aonthg; 
Minnie  Hirsoh,  Judge,  6  laonths;  Lillian  ^iothatein.  Judge,  e  montha; 
Bertha  Sehallman,  olerk,  5  months j  and  Joseph  Rosenfeld,  clerk,  3  months. 

An  appeal  vaa  taken  to  this  court  (Gen.  Ho,  40671),  wherein 
on  October  25,  1930,  the  Third  division  of  this  Court  filed  an  opinion 
reversing  the  Judgment  order  and  remanding  the  osuss  to  the  County 
Court,  (i'e9Ple  e%   rel  Husch  v.  Levin.  305  111,  App,  142), 

On  June  S4,  1940,  the  County  Court  entered  the  Judgment  order 
herein  appealed  from.  No  new  testimony  vas  heard.  The  order  recites 
that  the  court  ^reconsidered  the  evidence  of  the  respective  parties", 
and  does  not  recite  thet  the  Court  oona^idered  the  opinion  of  this  Court 
or  the  directions  therein  contained,  Henry  Levin  was  sentenced  to  serve 
one  year  in  Jail  and  to  pay  a  fine  of  1500,00,  Minnie  Hirsch  and 
Lillian  Rothstein,  the  remaining  Judges,  were  each  fined  3500,00, 
Bertha  Sehallnan  and  Joseph  ^^senfeld,  the  two  clerks,  were  esieh  fined 
$250,00,  The  order  provides  that  upon  failure  of  the  respondents  to 
pay  the  fines,  they  are  to  be  Jailed  gncl  the  fines  reducea  at  the  rate 
of  v3.00  for  es:ch  lay  spent  in  custody.  The  effect  of  this  Judgment 
order  -  -  ae  contended  by  respondents  -  -  is  thst  in  event  the 
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respondents  are  vuMible  to  pay  the  fines,  they  are  to  be  inoareerated  for 

virtually  the  £a««  periods  as  provided  in  the  original  sentence:  Henry 

Levin,  17  months  and  15  days;  Minnie  Hirsoh  and  Lillian  fiothst«ln, 

eaoh,  5  aonths  and  15  days;  Bertha  Sehallatan  and  Joseph  Hoeenfeld,  eaoh, 

2   aonths  and  21  days.  No  point  is  raised  on  the  pleadings,  and  this 

appeal  is  intended  to  review  the  sent&noe  imposed  on  respondents  by 

the  County  Court* 

In  the  opinion  of  the  Court  in  Feople  ax  rel  Ruach  v.  Levin. 

305  111,  App,  142,  this  eourt  oon8ider«d  the  punishment  that  was 

inflicted,  and  foimd  that  Harry  Levin  was  sentenced  to  a  greater 

punishment  than  for  a  violation  of  the  aet  providing  for  assistance  to 

voters.  Punlahment  for  such  ©rlainal  violation  is  not  to  exceed  one 

year  imprisonaent,  or  a  fine  not  to  exceed  12,000,  or  both,  and  as  said 

by  the  court  in  that  opinion  "and  we  believe  under  the  olrcumstances  in 

this  case  thet  such  punishment  vas  clearly  excessive,  in  view  of  the 

provision  of  the  ©tatute  which  should  have  been  taken  into  coneiderction 

in  inflicting  this  punishfaent,*  This  court  there?  further  said,  "As  to 

the  tvo  Judges  Minnie  Hirsoh  anci  Lillian  Bothstein,  the  punishment  of 

six  months  in  the  county  Jail,  since  these  persons  bear  a  good  reputation, 

is  excessive,  in  viev  of  all  the  facts  and  ciroimetences  In  the  case, 

and  this  applies  with  equal  force  to  the  clerks  of  election.  Bertha 

Schallman  and  Joseph  Hcsenfeld,  vho  wert  sentenced  to  90  d&ys,  While 

county 
it  is  true  the  Judge  of  the/ court  has  the  right  to  inflict  punishment 

8iu>h  as  he  believes  is  Justified  by  th@  record,  still  this  punishment 

was  not  proportioned  to  the  acts  charged*"  For  the  reasons  stated, 

the  Judpi«nt  was  reversed  and  remanded  for  the  purpose  of  fixing 

punishment  as  Justified  by  the  record* 

Again,  the  matter  Is  on  appeal  from  the  Judgment  order  entered 

by  the  County  Court*   */e  have  before  us  the  entire  record  Involved  in 

these  two  appeals.  One  of  the  Questions  considered  by  this  court  was 

the  motion  of  respondents  which  —  as  stated  in  their  petition  —  the 

County  Judge  was  a  candidate  for  nomination  at  the  Primary.   Respondents 

alleged  and  offered  to  prove  thst  the  County  Judge  complained  of  the 


aoi 

ftXi 
In 

^iX.vX  ■ 


tit*  ttvto  nijit  x<s  fep' 


ifjaim/c  /ioc^f)  ;fsiit  asao  tiif^ 

rjjv  9Sw$Att  9>dt  1»  fteltiToncr 

<     *i;'d«iafifc  itlfTt  sftXtoXXlfll  oi 

.    I -il  t<^n£i08  »iii  fll  sit;fnon  xla 
,«Tlaa»ox«  ai 

?  ■      .:    iXqQA  aXrit  £iu 

Xittuoo 

(i  ji>«lti^ai;t  9t  89¥»lX«<f  Ad  aft  ifoir* 
6«aoX^oqonq  #oa  ajiv 

'  /  ti'.is!  aii-.' 

,     '        XituioO  9di  x<S 

—  itoJtihr  ayii«f»ioq[a»'t  to  fioXfOK  oitf 

i&nao  «  89W  osfivt  ijtiwod 

^o  J&IIJI  &«9oXX« 


3 

nunlD«r  of  votes  he  received  in  the  primary  In  the  24th  ward,  and  In 
the  35th  preelnoi  of  the  24th  ward  In  partleuler,  and  that  he  paid 
in  subetsnoe  he  eould  not  understand  why  in  thi  24th  ward  and  in  said 
preelnet  he  dl4  not  receive  aore  votes  the^n  vere  aho%m  cast  for  hl« 
on  face  of  r©ttimi  and  could  not  understand  the  amall  nuaiber  of  votes 
he  received  in  the  ward  and  preolnet  in  ©omparleon  with  his  opponent 
and  In  oomparison  vlth  votes  east  In  other  wards  throughout  the  county; 
and  further  in  his  ©pinion  t®  acooaipllsh  results  of  whloh  he  complained 
It  would  have  feeen  necessary  for  the  Election  Board  In  precincts  in  the 
24th  wffi-rd  including  the  3§th  to  be  guilty  of  ffllsoonduct  and  misbehavior 
of  character  described  in  petition  and  amendment  herein  filed  on  which 
order  to  show  cause  was  predicated;  and  further,  th&t  the  County  Judge 
expressed  belief  that  the  misbehavior  of  character  described  In  the 
petition  and  amendment  In  f&et  oecurrtd,  thereby  prejudging  petitioners 
guilty. 

Upon  a  lllte  question  as  before  the  court  in  the  Instant  case, 
this  court  m  the  case  entitled  Feopl,e  ex  rel.  John  s.  Ruscfa  v,  Margaret 
punnlnjgh&m.  et  al..  (C^«n.  Mo.  40896)  In  ah  opinion  filed  on  the  aoth 
day  of  January,  1941,  aald: 

''The  record  in  the  instant  ease  di8clo»@s  an  unusual  find 
novel  situation.  The  trial  Judge  was  a  candidate  for  renominatlon  by  hit 
party  at  the  same  primary  at  -^hloh  It  is  alleged  raspondenta  were 
guilty  of  »lsconduet.  Their  allaged  acts  of  misbehavior  directly 
affected  his  candidacy.  It  vB.n   chsrged  that  defendants  as  officials 
acquiesced  in  the  conduct  of  persons  who  erased  the  crosses  on  ballots 
In  the  souare  before  the  name  of  the  trial  Judge  and  made  crosses  In 
the  square  opposite  the  name  of  his  opponent.  It  Ik  manifest  that  the 
trial  Judge  was  Intensely  interested  in  these  alleged  actions,  we 
have  recited  the  facts,  and  cosBsent,  '<fe  think.  Is  not  required.  There 
was  no  reason  why  the  oases  against  these  respondents  should  not  have 
been  tried  by  another  Judge,  We  hold  the  record  shows  he  f-^as  dls- 
quallfled^* 

In  support  of  the  conclusions  reached  by  the  court,  the  following  oases 

were  cited  as  authorities:  Moses  v,  Julian,  4S  N,  H,  52;  Reglna  v. 

The  Justloee  of  SuffclE.  stng.  Law  *  i<:5ulty  steports.  Vol.  14,  p.  90; 

V.  Grand  Junction  Canal  Co..  Eng.  Law  &  fi^qulty  Reports,  Vol,  16, 


p.  63;  and  ?iehaldt,  et  al.  v.  United  States.  115  ^'cd,  (2d)  594.  This 
QCttPt  further  «?aldJ 
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"The  law  books  ar«  full  of  oases  both  in  <i;nglaiid  and  In  the 
United  Statei  where  the  aoet  dletiagulehed  Judgee  reeuslng  theaselres 
have  refused  to  elt  in  oasea  iriiere  they  ai^t  possibly  be  considered 
to  have  personal  bias  or  interest.   It  is  unneeeseary  to  review  the 
oases*  As  illustrating  we  oite  In  re^  Heafele.  136  U,  S,  99,  where 
Mr.  Justioe  Field  did  not  sit  st  the  hearing  or  talte  part  in  the 
decision,  and  111.  Central  a.  R.  Co.  v.  Illinois.  146  U.  o,  476,  where 
Chief  Justioe  Fuller  snd  Mr,  Justioe  Blstchford  liliewise  declined 
to  take  part  in  the  case, 

"Beoause  the  tri^l  judge  was  a  candidate  for  offioe  at  the 
prinary  in  which  these  respondents  are  charged  to  have  coiamltted 
offenses  and  vg®  therefore  personally  Interested,  the  Judgments  against 
them  will  be  reversed  and  their  eauses  remanded  with  directions  that 
the  same  be  assigned  for  trial  to  another  judge," 

In  the  instant  appeal,  we  will  apply  the  reasoning  and 
conclusion  of  the  Court  in  the  above  cited  case  upon  the  question  as 
to  whether  the  respondents  are  entitled  to  have  another  judge  assigned 
to  try  the  acts  that  are  alleged  to  have  been  committed  by  respondents. 
We  feel  that  the  oonclusion  reached  is  a  proper  one. 

On  the  ouestion  as  to  whether  the  punishment  was  eswcssive, 
ve  believe  that  the  court  in  fixing  the  punishment  of  the  several 
respondents  by  its  order,  which  is  here  appealed  from,  still  fixed 
excessive  punishment,  and  we  adhere  to  what  was  said  in  that  regard 
in  the  opinion  of  this  court  in  the  case  of  People,  ex  rel.  Husch  v. 
Levin.  305  111.  App.  14S, 

For  the  reasons  stated  th«  judgment  is  reversed  with  directions 
that  the  cause  be  assigned  to  some  other  judge  to  hear  and  determine 

the  questions  involved, 

AND  REMANDED. 

HiYEHSKD/wlfH  yiREGTIOUS* 
DEHIS  E.  SOLLIfAH  AND  ByRKE,  J J.  0ORCtm, 
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HALLIE  E.    IteCOWAN, 

Plain Jl/f  -   Apo«lJ[«e, 
▼• 

DON  G.    McGOWAK,    ft  al.^ 

V9t%$(ie.nt  -  App«llant. 
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MH.  FRI:SI0IHa  Jlf«'?IOE  HEBEL  DEUVEtr-.©  THE  OPINIOK  OF  mC  SOURTS 

The  ROtlon  her«  on  apossl  Is  one  filed  by  the  pl&lntlff  for 
eep&rate  aalntonanoe  aM  wherein  the  defendant  filed  a  counter-ol&la 
for  divorce*  The  plaintiff,  prior  to  the  filing  of  the  counterclaim 
for  divorce,  made  a  notion  for  teapor&ry  allmonj  and  solicitor's  fees, 
which  «otl  n  wa«  denied.  There  w&s  a  preliminary  hearing  upon  the 
counterol&la  for  divorce,  and  thereafter,  the  mtte'  was  referred  to  a 
special  eonHBleeloner  for  the  oturpose  of  detenalning  the  elrcuaatanoes, 
InocHRe  and  assets  of  the  parties.  Evidence  \mM   hesrd  before  the  eommloslon- 
er  and  hie  report  %'»s   filed  and  aporoved  br  the  court.  Thereafter,  a 
aotloh  was  aiade  by  the  t*lslntlff  for  the  sllovanee  of  tsiaporary  allnony 
and  eollcltor's  fees,  which  motion  was  allowed,  and  an  order  wae  entf?r0d 
on  March  5,  1940,  upon  the  def  naant  to  pay  to  the  plaintiff  £0,00  p9X' 
week  during  the  tendency  of  this  suit  and  teaporary  aolfcol tor's  feee 
iB  the  amount  of  1600, nO,  from  which  order  this  appeal  is  taken,  ■-'ub- 
secsuently,  on  December  1,  1939,  the  defendant  filed  an  amended  ooapiaint 
for  divorce,  and  the  cause  was  thereafter  heard  upon  the  aerlte  and  a 
decree  entered  on  July  3,  1940,  dlsmlselng  the  plaintiff's  coaplalnt 
and  the  defendant's  eounterclalm  for  want  of  equity,  the  decree  specially 
reeervlng  the  matters  contained  In  the  orier  of  March  5,  1940,  which 
provided  for  teaporary  allnony  of  S20,0G  per  week  and  temporary  eollcltor'e 
fees  of  *1600.00o 

The  defendant,  Don  G,  McCowan  contends  thet  the  effect  of  the 
final  Judg5SB«nt  entered  In  the  cause,  pending  the  appeal,  on  July  ?,  1940, 
dlemiselng  the  cause  for  -  ant  of  equity^  abrogated  the  provlAlons  of 
the  order  of  Kerch  5,  1940,  appealed  froa  herein,  for  teapor&ry  allaony. 
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0olioitor*8  f«t8  and  Comaiseioner'e  eoste,  and  «t«  to  all  amounts  past 

due  and  unoolleoted  thereunder,  and  rendered  the  said  order  unenforoible. 

The  defendant  further  suggests  that  It  ia  the  veil  settled  principle  In 

the  lew,  that  an  adjudleation  by  a  court  having  JurlBdlotion  of  the 

subject  matter  and  the  parties  ie  final  and  ooncluelve  not  only  as  to 

matter  actually  detsnainsd,  but  as  to  every  other  matter  >^ich  the 

parties  have  litigated  as  Incident  thereto  within  the  legitimate  purview 

of  the  subject  matter  of  the  action;  and  further  submits  that  where 

there  is  an  IntsrlocutoiTT  order  to  pay  temporary  alimony,  costs,  and 

solieltor's  fees,  and  &  final  decree  dismissing  the  complainant's 

bill  for  separate  maintenance  is  entered,  and  which  omits  at   Is  silent 

&8  to  the  anforoeajent  of  sny  Interlooutory  orders  entered  prior  to 

said  final  decree,  all  such  interlocutory  ordsrs  as  a  matter  of  law  merge 

In  the  final  decree  iMKVing  no  longer  any  force  and  effect.  A  BibBber  of 

authorities  are  cited  on  this  question,  one  of  which  is  the  case  of 

Chestnut  y.  Chestnut.  77  111,  34®,  inhere  the  court  in  denying  a  wife  the 

right  to  recover  feccrued  aoneys  due  under  an  order  for  temporary  alimony 

in  a  proceeding  after  the  bill  for  divorce  was  ftlsmlessd,  said  (p«  349); 

"But  aside  from  this  view,  upon  principle,  it  would  appear  the 
dismissing  of  the  bill  would  otjersts  to  revoke  the  order  allowing 
temporary  alimony,  Sitch  a  provision  Is  for  her  iiamediate  suooort,  and 
to  enable  her  to  meet  the  expenses  of  her  defense  pending  the  litigation, 
When  the  bill  vr^s  aismlfsnrd,  the  husband's  common  law  liability  to 
support  his  wife  w&s  revived,  and  the  necessity  for  alimony  did  not 
exist.  It  will  be  presumed  he  discharged  his  obligation  in  that  regard; 
fct  all  events  the  liability  remelned,  and  it  vould  be  opresslve  to 
Impose  upon  him  the  rsayment  of  an  additional  sum  deemed  sufficient  to 
supoort  her  if  living  separate  and  apart  from  him," 

The  defendant  concludes  by  saying  that  by  reason  of  the  entry  of  the 

final  Judgment  dismissing  the  oause  for  vejnt  of  equity,  the  parties 

hereto  are  etill  husbend  and  wife,  and  therefore,  there  is  no  ground 

for  separete  maintenance,  and  alimony  payments  and  solicitor's  fees 

are  unnecessary. 

In  answer  to  the  suggentions  made  by  the  defendant,  with  which 

the  nleintlff  does  not  agree,  the  plaintiff  urges  that  the  argument  and 

contention  of  defendant's  counsel,  under  proposition  I  of  appellant's 

brief,  cannot  be  reconciled  with  the  record  in  this  c«»se.  The  decree  ~ 
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as  fuggeittsd  by  plaintiff  —  does  not  omit  nor  ie  it  silent  as  to  the 
•nforcMitnt  of  the  order  of  Hsrch  5,  1940,  btit  in  faet  speoifioally 
rstslne  Jurlediotion  for  the  enforoeaent  of  thr t  order.   Alio*  this 
proceeding  la  not  «  separate  suit  to  oollect  the  aaount  due  under  thet 
order.  Trcm   the  fsets  it  appears  that  the  allowance  of  teaporsrj  aliaony 
and  solieitor^s  fees  granted,  was  not  for  the  si^port  of  olaintiff  during 
the  pendenoy  of  plaintiff's  suit  for  separate  maintenance  nor  for 
attorney's  fees  to  carry  on  that  action,  but  —  ss  argued  by  plaintiff— 
iras  for  the  purpose  of   providing  plaintiff  with  support  &n6.   suit  money 
pending  the  dispoeition  of  ifhs  defendant's  counterelaim  for  dlToree  and 
for  solicitors  fees  to  enable  her  to  properly  defend  the  defendant's 
counterclaim.   The  oounterolaia  was  filed  December  28,  1938*  and  tha 
cause  was  ther<!after  referred  to  a  special  commissioner  to  determine 
the  status  and  means  of  the  parties.   Befors  the  special  commissioner's 
report  -as  filed  and  approved,  a  preliminary  hearing  upon  defendant's 
counterclaim  for  divorce  vas  held  before  Judge  Uesort.  After  the 
special  commissioner's  report  \^as  filed  and  approved.  Judge  Lawe  acted 
upon  the  motion  ©f  plaintiff  for  temporary  alimony  and  solicitor's 
fees  and  entered  the  order  of  March  5,  1940,  Thereafter,  as  appears 
from  the  decree,  entered  on  July  3,  1940,  both  the  complaint  and  counter- 
claim were  dismissed  for  vent  of  ecuity  and  jurisdiction  retained  over 
the  matters  contained  in  the  order  of  March  5,  1940»  It  must,  of 
course,  be  admitted  that  it  is  the  Isw  of  this  state  both  by  statute 
and  decisions  of  our  courts,  that  the  vife  is  entitled  to  temporary 
alimony  for  her  s\;Q>port  during  the  pendency  of  &   counterclaim  for 
divorce  by  her  husband  and  for  temporary  solicitors  fees  to  defend 
such  action,  provided  that  after  a  preliminary  hearing  by  the  court  upon 
the  counterelaim  for  divorce,  the  court  is  of  the  opinion  thi<t  it  is 
reasonably  probable  that  the  husband  can  not  sustain  his  charges,   (111. 
Rev,  Stat,  1939,  Ch«  40,  sec,  16).   v^hen  the  defendant  filed  his  counter- 
elaim for  aivorce,  the  wife  ^-ras  entitled  to  an  allowance  for  support 
in  carrying  on  the  suit  regardless  of  the  sufficiency  of  her  complaint. 
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The  order  entftr  d  before  Judge  0*Connell  on  Deoeaber  19,  1991,  iMitilg 
the  plaintiff's  motion  for  teaporarjr  alimony  and  eolloltor**  feet  Is 
urged  by  defendant  as  being  res  adJudioata  of  plaintiff's  rights  to 
temporary  aliisony  and  eolloitors  fees  at  any  subsequent  tise  during 
the  pendency  of  the  suit,  snd  that  the  order  of  March  5,  1940,  was 
therefore  in  violation  of  the  order  of  Deoeaber  19,  1938,   We  are  unable 
to  agree  vith  this  eiig^estion  of  defenaant,  for,  at  the  tine  of  the 
entry  of  th©  order  of  0eol(!«ber  19,  1938,  upon  plaintiff's  motion  for 
temporary  alimony  end  eolloitor'e  fees,  only  the  olsintlff's  complaint 
for  separate  malnienanoe  was  on  file.   Subsequently,  on  December  1,  193S, 
the  defendant  filed  his  amended  counterclaim  for  divorce,   when  we 
/come  to  consider  this  fact,  together  with  all  the  facts  in  the  case, 
the  px^vislone  of  the  order  of  Merch  5,  1940,  fixing  temporary  alimony 
and  solicitor's  fees  were  proper, 

Th©  special  commissioner  filed  h,ie  report  in  conformity  with 
the  order  of  reference  and  the  statute.  It  is  provided  by  111,  Rev, 
Stat,  1939,  Gh.  S8,  sec,  22,  that  the  court  in  a  matter  of  this  kind 
may  refer  the  cause  to  a  "Special  Commissioner  to  take  and  report 
evidence  with  reference  to  the  condition  in  life  of  the  parties  and  their 
circumstances,  with  or  without  the  Master's  or  Commissioner's   con- 
clusions thereon,"   S>om  the  record  it  appestre  that  the  special 
commissioner  filed  his  report  showing  the  condition  in  life  of  the 
parties  and  their  circumstances  and  his  conclusions  based  upon  such 
evidence  with  regard  to  the  amounts  ^'hioh  would  bt  proper  for  temporary 
alimony  and  solicitor's  fees.  Plaintiff  contends  that  no  proper 
objections  to  this  report  by  the  defendant  appear  in  the  ri^cord.  The 
conclusion  of  the  special  commissioner  as  to  what  would  be  s  re&sonable 
amount  for  temporary  alimony  end  solicitor's  fees,  if  such  vere  improper. 
Is  merely  advisory.  The  allowance  of  temporary  alimony  and  solicitor's 
fees  was  made  by  the  court,  and  the  fact  that  the  court  enter'd  an  order 
allowing  the  stunts,  which  the  special  coranissioner  had  concluded  were 
reasonable,  in  no  '^ay  detracts  from  its  authority  or  Jurisdiotion  but 
in  effect  affirms  the  feet  that  the  court  was  itself  of  the  opinion 
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that  the  amounts  of  euoh  allovanecfl  v«r«  proper.  Tl&e  ord.«r  that  was 

filtered  hj   the  court  provided; 

"It  is  further  OrcJered,  MJudged  and  Deoread  upon  full  he&ring 
that  the  defendant  ,  ♦  .  pay  to  ,  .  «  olaintiff,  the  sum  of  Twenty 
(^20.00)  per   we*k  beginning  Msroh  4,  1^40,  as  and  for  teaporary  alimony 
pending  this  suit  and  s>   further  sua  of  Fifteen  Hundred  Dollars  (11500.00) 
for  temporary  solicitor* e  fees,  pursuant  to  the  statute  nade  and  so 
provided,  instanter," 

Froo  this  order  it  would  appear  th&t  the  temporary  alimony  was  allowed 

and  payable  "pending  this  suit',  and  as   the  suit  has  been  dismissed  as 

suggested,  the  defendant  irould  be  required  to  pay  this  temporary  alimony 

up  until  the  time  of  the  dismissal  decree,  entered  on  July  5,  1940, 

It  is  apparent,  from  the  report  of  the  speeial  oommlssioner, 

thet  the  court,  in  fixing  the  amount  of  temporary  alimony  and  solicitor* s 

evidence 
fees,  considered  the/xJxinE  and  circumatances  as  they  appeared  in  the 

record  in  reaching  the  conclusion  that  was  reached,  is'e  are  of  the 

opinion  that  the  special  ooasmiesianer  did  not  in  any  way  exceed  his 

authority  so  as  to  divest  the  court  of  Jurisdiction  to  enter  an  order 

alloving  temporary  alimony  and  solicitor's  fees#  It  is  suggestsd  by 

defendant  that  the  special  commissioner's  report  is  contingent  in  that 

it  16  a(3visory.  The  court  hsd  Jurisdiction  over  the  parties  and  the 

subject  matter  and  had  authority  under  the  statute  to  enter  an  order 

pendente  lite  for  temporary  alimony  and  solicitor*  a  fees,  we  are  of  the 

opinion  that  it  y^s   proper  for  the  court  to  ent^r  an  order  for  tea^erary 

alimony  which  would  require  the  defendant  to  pay  the  amount  of  the 

allowance  up  to  the  time  of  the  disposition  of  the  suit. 

As  to  the  matter  of  the  amount  that  -^as  allowed  for  solicitor's 

fees  in  the  sma  of  ;1500,00,  the  defendant  cl^ms  the  allowance  to  be 

excessive,  the  special  commissioner's  report  disclosed  that  the 

defendant  was  worth  approximately  30,000#(X>,  with  an  annual  income  of 

110,000,00,  and  that  the  assets  of  the  plaintiff  vers  not  in  excess  of 

11,000,00,  As  suggested  by  plaintiff,  it  was,  of  course,  proper  for 

the  court  to  msJie  an  allowance  for  past  services  rendered  by  olaintiff*s 

attorneys  in  contesting  the  defendant's  counterclaim,  >*ere  it  appears 

thet  such  allowanoe  is  necessary  for  the  continued  defense  of  the 

counterclaim. 
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The  defendant  contends  that  Judge  Leve  heard  no  evidejMI* 
with  reference  to  the  allowance  of  temporary  solicitor* e  fees,  and 
that  he  merely  followed  the  recommendations  of  the  special  commissioner 
who  had  no  authority  or  Jurisdiction  to  inquire  into  the  matter  —  that 
the  court  followed  the  reooafflend&tlon  of  an  Investlsatlon  made  out  of 
court,  which  It  had  no  Jurisdiction  to  do.  It  Is  to  be  noticed,  however, 
from  the  order  of  March  5,  1940,  that  the  order  was  ent-red  upon  a 
•full  hearing* •  There  was  also  before  the  court  the  report  of  the 
special  commissioner  with  the  eTldence  that  was  heard  by  him  attached 
thereto,  which  evidence  Is  not  In  the  record  on  appeal,  and,  therefore. 
Is  not  before  this  court.  It  Is  well  to  consider  that  the  court  entered 
the  order  upon  a  full  hearing,  and  there  being  no  evidence  In  the  record 
on  this  question,  this  court  will  presume  that  there  was  evidence 
there  Justifying  the  court  in  fixing  the  solicitor* a  fees  at  laSOO.OO. 

Upon  the  rule  as  announced,  in  the  c&ee  of  People,  ex  rel 

Mehfn  V,  Mehan,  198  111.  App,  300,  the  Appellate  court  held  that  where 

nothing  but  the  order  in  divorce  proceedings  allowing  solicitor's  fees 

is  before  the  court,  in  the  absence  of  any  evidence  to  the  contrary, 

the  court  must  presume  that  the  chaneellor  believed  the  wife  to  have  a 

pirobable  cause  of  action  and  thst  the  payment  of  such  fees,  whether 

for  past  services  or  for  future  services,  '*ras  necessary  to  enable  the 

wife  to  maintain  her  action,  So  ^en  we  come  to  look  into  this  record, 

we  find  that  the  court  had  a  full  hearing  on  the  question  and  the 

evidence  that  was  heard  by  the  court  is  not  In  the  record,   «e  believe 

the  only  course  this  court  shotald  follow  is  to  presume  th^^t  evidence  was 

heard  ^ioh  Justified  the  allowance.   The  rule,  as  applied  bj  this 

court  on  the  ouestion  before  us,  was  before  the  Supreme  court  in  the 

case  of  Ernst.  Kxrs,.  v,  SchmltE.  ixr.,  207  111.  604,  where  the  court 

said; 

"The  findings  of  the  master  and  chancellor  are  challenged 
on  the  ground  that  they  find  no  support  in  the  evidence.  On  looking 
into  the  record  w@  find  thst  all  the  evidence  upon  which  the  master 
and  chancellor  based  their  findings  of  fact  has  not  been  incorporated 
Into  the  record,  by  certificate  of  evidence  or  oth«»rwl8e.  The 
findings  of  fact  contained  in  the  master's  rwport  and  the  decree 
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Justified  the  court  in  entering  the  a»er««i  wtiioh  it  did,  and  all 
th«  ©viclienoe  upon  which  Buch  findinge  were  based  not  being  b«for« 
this  court,  it  will  be  presumed  the  svldenoo  heard  below  was  ample 
to  sustain  the  findlhge*  Allen  y.  Henn.  199   111,  486»" 

As  we  hATe  already  stated,  it  appears  that  the  court  had  a,  full  hearing 

and  that  not  all  of  the  evls'Ience  has  been  incorporated  in  the  record, 

snd  thi«  court  must  presua©  th&t  evidence  wae  heard  Justifying  the 

entry  of  the  ord©r« 

On  the  question  of  the  allovanee  of  §S80«00  to  the  special 
ooaaiseioner  for  his  f$$3,  defendant  contends  that  such  allowance  ie 
©xceeslve  and  without  Jurisdiction  on  the  part  of  the  court.  Chapter 
68,  sec.  22,  111,  Hev,  State,,  1939,  provides  that  the  coaiaiseloner 
shall  be  allowed  "a  fee  of  not  to  exceed  Ten  i>ollars  (110,00)  per  day 
for  each  day  necessarily  consumed  in  conducting  and  reporting  the  result 
of  such  lave s tigs t ion, "  fhe  special  oojamissioner  in  the  present  case 
put  In  88  hours  of  time  culminating  in  hie  report,  fh©  court  allowed 
him  *10,00  i^er  hour  instead  et   110,00  per  day.  I'his  is  in  error  for 
the  statute,  above  called  fflttentlon  to,  provides  for  "a  fee  of  not  to 
exeeed  fen  Dollars  (110,00)  per  day  *  ^  *, »  A©su»lng  five  hours  to  be 
considered  as  the  usual  court  ci&y,  and  th«  time  spent  bfr  the  comiaissioner 
to  be  28  hour®,  under  the  statute  the  allowance  should  be  for  five  days 
and  three  hours,  fhertfor®,  he  would  be  entitled  t©  ^56. 00  for  the 
services  that  were  rendered  in  conducting  and  reporting  the  result  of  the 
Investigation  referred  to  him. 

Hairing  considered  the  facts  and  evli^ence  and  the  law,  the  order 
of  March  5,  1940,  is  affiled  &8  to  the  allowance  of  teiaporary  alimony 
and  solicitor* 8  fees,  and  reversed  as  to  the  allowance  of  fees  to  the 
special  ccHBfliieeloner  and  remanded  with  directions  thct  the  oourt  tax 
the  special  commissioners  fees  ih  l^e  assount  of  56, 00, 

AFFIHMED  IK  PAWH   AJ3D  Rinr£«3KD  IN  FAST, 

AMD  mummn  with  directions. 
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JOHM  W.    SLLIS,  )  APFltAL  FROM 

y.  I  I       X  V  JUNiftJPAL  COUHT 

MARKET  TOWR  COMPi^Nt,  v^^^^-tiCwc/F'"""^^^^^^^^  i%CHIGAOO, 

i^ppelle..    -^      5       308  I. A.  6  ^  O 

KfU  PRESIDING  JUSTICE  HEBEL  DELITSHED  fHE  OPlSIOJi  OF  TK£  COURT: 

This  is  an  aotion  instituted  by  John  '^,   &1118  against  M&rket 
Tovn  Company,  &   corporr  tion,  for  th©  reoovery  of  |400,80,  said  tnm 
being  In  payment  of  oortain  refrigerators  Installed  In  th«  preoltes 
loo«t9d  at  6S23-29  South  K®dal8  hr&nu@,   Chleago*  The  defendant  adnltt«d 
the  obligation,  but  by  way  of  counter-oXala  alleged  th*.t  plaintiff 
vss  Indebted  to  said  defendant  in  the  sum  of  tl077^»96.  There  ves  & 
trl&l  by  the  court  resulting  in  a  Judgment  against  plaintiff  in  the  sua 
of  677,16,  and  it  la  from  this  Judgment  th&t  plaintiff  appeels. 

The  facts  &»   they  appear  In  the  briefs  of  the  parties  are 
that  on  Jsnu&ry  10|  1939,  the  Market  iowR   G©,,  a  oorporation,  defendant, 
▼erbally  agreed  to  reimburse  John  W,  J^llls,  plaintiff,  in  the  sum  of 
|400,80  in  payment  of  certain  ref rigere tors  installed  In  the  premises 
heretofore  mentioned,  and  defendant  agreed  to  assume  the  balance  due 
H,  Gooper  Jr.,  Inc.,  in  tfe??  sum  of   11,000.00  on  said  refrigerators, 
Hiat  on  January  18,  1939,  the  said  verbal  agreement  >Tas  incorporated 
in  a  certain  reel  estate  sale  contract  affecting  said  premises,  entered 
into  betweem  Marltet  town  Co.,  a  corporation,  defendant  herein,  as  the 
purchaser^  and  one  t^^anoes  Annas,  as  the  seller,  vhich  contract  provided 
among  other  things; 

"Furohflser  as8\m@e  the  lee-box  contract  heretofore  entered 
Into  between  John  w,  5:ills  and  H,  Cooper  Jr.  Inc.  on  which  .400,80 
has  been  heretofore  paid,  thd  there  remains  to  be  naid  on  March  1, 
1939,  B.   bf lance  of  1,0*30,00,  or  the  contract  changed  to  the  deferred 
payment  plan,  John  w,  Ellis  vill  be  reimbursed  for  the  400,80  by 
the  purohsser  the  torrens  office  -'Elves  the  unpaid  taxes  vith  the 
reduced  penalties,  vlth  money  furnished  by  the  purchaser, 

"John  ',  Kills,  in  consideration  of  this  concession,  ai^rees 
to  render  his  personal  services  without  additional  charge  in  obtain- 
ing the  tax  reductions,  1,  e,  he  sarees  to  handle  the  securing  of 
tax  reductions  without  any  chaise. 

It  appears  thst  subseouent  to  Jenxiary  10,  1939,  the  date  of  the  verbal 

agreement,  John  w,  iCllis  rendei^d  his  personal  services  without 
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ftdditional  etiarge  in  olstalning  tha  tax  rs^duotlons  sts  diaoloeod  by  Ms 
testimony  and  th©  testimony  of  Stephen  Grllly.  That  tax  reduction* 
i^ere  obtained  and  th&t  the  ^'orrene  offioe  v&ived  the  objeotione  as  to 
unpaid  taxes  and  reduced  penalties. 

The  defendant  admits  the  verbal  agreement  of  Jsnu&ry  10,  1910^ 
-with   the  plaintiff,  and  adiaaiits  that  defendant  agreed  to  aesusie  the 
obligations  ©f  the  plaintiff  under  a  contract  for  the  purchase  of  said 
refrigerators  and  to  reimburse  plaintiff  in  th©  sum  of  $400, 80,  There 
appears  to  be  no  dispute  or  contradictory  evidenct  relating  to  said 
rerbal  agreement .  The  plaintiff  call®  our  attention  to  the  only  point  — 
at  he  conteftAs  »<-  which  th®  defendant  attempts  to  raise  in  its  counter- 
olaiffi  and  by  evidence  is  that  by  virtue  of  the  said  real  estate  contract 
entered  into  on  or  about  Jsntjai*jr  IS,  1939,  Incorporating  said  verbal 
agreement,  John  w,  Illls,  the  plaintiff,  had  agreed  to  secure  certain 
tax  reductions  and  penaltiae  th®T^>«on  levied  and  assessed  against  said 
preaieee  at  6323-29  Svjuth  Itdjsi®  Avenue.  It  appears  from  the  pleadings 
and  evidence  that  John  w,  Ellis  was  not  a  party  to  s^id  r»sl  estate 
contract.  Furthermore,  the  provision  contained  in  said  real  estate 
oontraot  merely  provides  that  John  M,  Sills  agijeee  to  render  his 
personal  8e2*viGe8  in  obtaining  the  tax  reductions  without  charge, 

tiae  defendant  atteaipts  to  support  its  contention  through 
the  testimony  of  Stephen  Crilly  and  Richard  P.  KeBaaaer,  From  the 
examination  of  Steohen  Crilly  it  appears  that  he  was  acting  as  the 
attorney  for  the  defendant;  that  he  entered  into  a  contract  with  the 
defendant  relative  to  the  services,  to  be  rendered  in  procuriai^  the 
tax  reductions,  and  the  fees  for  such  services;  that   he  was  acting  by 
virtue  of  a  power  of  attorney  obtained  from  the  defendant,  and  that  he 
had  no  agreements  or  \mderetanding  with  John  w,  Ellis,  plaintiff;  that 
plaintiff  produced  certain  reports  and  data  for  defendant  in  order  to 
assist  in  the  procureiMont  of  said  tax  reductions,  and  assisted  him 
in  taking  the  neeeseary  legal  steps  in  order  to  bring  about  the 
desired  results.  The  plaintiff  contends  that  the  only  other  witness 
vhioh  defendant  had  to  supoort  its  contention  ^rae  Richard  ^,   Hitmaer, 
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a  ffl»mb*r  of  the  l&w  fins  ropresentlng  the  defendant.   It  appears  froa 
the  ple£i<Sings  that  he  signed  the  effld^Tlt  to  the  ple^aings  filed  on 
behalf  of  defendant,  and  from  the  witness*  testimony  It  vas  disclosed 
thfit  there  vas  a  verbal  agreement  entered  Into  on  January  10,  1939,  In 
the  preeenee  of  Peter  Mils,  also  imown  as  Peter  J,  Cllis,  an  officer 
of  the  defendant  corporation. 

To  svuBMirlze  his  argiraent,  plaintiff  calls  the  court's 
attention  to  the  following  f&otsi  (1)  That  John  M.  Sills  never  eon- 
traeted  to  reduce  the  taxes  to  any  specific  aaount  on  the  prealsss  at 
6523-P9  South  X?d2le  ^.venus,  Chicago,  Illinois,  but  merely  agreed  to 
render  hie  peraon&l  services  in  that  regard;  (2)  That  John  W,  i^llis 
was  not  a  party  to  the  real  estate  contract  for  the  sale  of  the  prealses 
at  6325-29  South  Ke&zie   Avenue,  Chicago}  (3)  that  the  testiaony  of 
Stephen  Grllly, witness  for  the  defendant,  supports  plaintiff's  con- 
tention thiitt  he  did  not  engage  or  eaploy  Stephen  Crilly,  and  that 
pliaintlff  rendered  valuable  6ervlees  to  assist  in  the  reduction  of 
taxes  and  penalties;  (4)  that  although  Peter  BTllla  (an  officer  of  the 
Market  town  Company)  was  present  at  the  office  of  Mr,  Richard  P. 
Huaaer  at  the  time  vhen  the  verbal  agreement  was  entered  into  on, 
to-wlt,  January  10,  1939,  he  was  not  called  as  a  vitne-'^s  to  testify 
to  the  facts  In  question,  nor  was  any  other  witness  called  on  behalf 
of  the  defendant  in  support  of  Its  eontantlon;  and  (6)  that  the  court 
based  its  decision  and  Judgment  in  this  matter  solely  upon  the  testiaony 
of  Richard  .'♦  HusAer  who  is  one  of  the  attorneys  of  record  for  the 
defendant  and  has  executed  the  various  affidavits  affixed  to  the  pleads 
ings  of  record,  as  attorney  for  said  defendant, 

fho  plaintiff  contends  that  the  trial  court  erred  in  basing 
its  findings  and  rendering  its  Judgment  in  favor  of  the  defendant  on 
the  testiaony  of  Blehard  F,  Hummer,  one  of  the  attorneys  for  the 
defendant  and  counter»claimant,  and  suggests  th^.t  under  the  authorities 
of  this  state  It  >?se  an  unethical  act  for  Hiohard  P.  Kunser  to  testify 
as  a  witness  in  this  case,  and  the  trial  court  was  duty  bound  to  give 
but  little,  if  any, credence  to  his  testimony.  Plaintiff  points  to  the 
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statement  of  the  trial  eourt  eomnentlng  upon  the  1U.ohArd  F.  HvM#«r 
testimony,  \ih«r^   the  oourt  steted  that  Hummer's  testimony  glvei  the 
true  verelon  of  the  situation  In  this  ORse,  end  pl&lntiff  urges  that 
lA  this  eonneotlon  the  trial  eourt  also  lost  sight  of  the  faot  th&t 
as  appears  from  the  record  Peter  Ellis,  one  of  the  officials  of  the 
Market  Toim  Company,  was  present  at  the  alleged  oonversatlon  as  testi- 
fied to  by  Biohard  F,  H^raimer,  and  no  reason  is  shown  why  Peter  Ellis 
urns  not  called  as  a  witness  rather  than  Klohara  F,  Hummer,  his  attorney. 
Plaintiff  cites  the  oase  of  Wlljilngon  v.  People.  226  111,  138,  where 
the  oourt  said: 

••The  fact  thft  he  does  appear  In  this  r«oord  in  the  un- 
enviable attitude  of  a  willing  witness  and  &   zealous  attorney  should 
not,  peHiape,  work  a  reversal  of  the  judgment  below  If  the  record 
were  In  all  other  reepeete  free  from  error,  but  we  oannot  overlook 
sttoh  professional  impropriety  vhen  our  attention  Is  called  to  it," 

end  also  eltee  Blshop  v.  Hill  lard.  227  111.  382;  arlndle  v.  ftrlndl,e. 

240  111.  143;  -^etzel  v.  rirehauidi.  251  111.  190;  Flynn  v.  Flynn.  283  111. 

20$;  and  Havenaoroft  v,  Stull.  280  111.  406,  In  this  l&st  oited 

authority,  it  is  said  by  the  eourt; 

"For  James  w,  Gr&lg,  Jr.,  to  have  testified  would  have 
been  a  br«aoh  of  professional  propriety,  snd  if  he  had  so  far  forgotten 
his  duty  and  oblig- tlon  as  an  attorney  but  little  weight  would  have 
been  given  to  his  t??etifflony  and  he  would  have  lost  public  oonfidenoe 
and  respeet  and  the  respeet  of  the  courts, * 

Plaintiff  further  relies  on  Ji^rwin  M.  Jenninge  Somoany  v.  PiQenova. 
107  Conn.  491, 

1t»e  defendants  reply  ie  ttost  the  Judgment  is  fully  sustained 
by  the  record,  disregarding  the  teatlmony  of  Richard  Hummer,  end 
maintains  that  the  language  used  could  not  be  plainer  than  that  express- 
ing plaintiff 'iS  obligation  to  handle  without  charge  the  securing  of 
the  tax  reductions,  and  urge  that  plaintiff  sought  to  enforce 
defendant's  oromise  and  avoid  his  own  obligation.  Defendant  calls 
attention  to  the  faot  th«st  plaintiff's  statement  of  claim  ouotes  ohly 
the  portion  of  the  agreement  tending  to  show  defendant's  liability  and 
omits  these  words;  "John  W^  Ellis,  in  consideretion  of  this  concession, 
agrees  to  render  hie  personal  aervlces  without  additional  charge  In 
obtaining  the  tax  reductions,  1.  e,  he  agrees  to  handle  the  securing 
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of  th«  tmx   reduetlcjiii  without  any  oh&rg«.*  Plaintiff  admitted  that  h« 

agreed  to  *what  that  says  In  th«t  oontraot".   Defendant  suggests  th-»t 

plaintiff,  although  he  was  licensed  to  praotlee  law  and  could  personally 

have  handled  the  securing  of  the  tax  reductions,  not  only  failed  to  do 

80,  but  also  ffilled  to  pay  the  fees  of  the  attorney  who  did  handle  the 

seeurlng  of  the  tax  reduotlons  and  tooK  the  oosltlon  that  he  was  not 

obligated  to  do  BO,     Defendant  contends  that  the  record  la  clear  that 

plaintiffs  agreement  to  handle  the  «??euplng  of  the  tax  reduotions 

without  charge  to  defendant  was  breached,  and  that,  therefore,  the 

finding  of  the  court  for  plaintiff  on  his  statement  of  elala  and  for 

defendant  on  Its  count er-clalsa  and  the  entry  of  Judgment  for  the 

defendant  for  the  amount  by  i^lch  defendants  counter-claim  exceeded  the 

asount  of  the  statement  of  clala  was  prop9r* 

fhe  plaintiff,  however,  calls  attention  that  the  defendant 

has  ooajpletely  ignored  and  failed  to  answer  the  plaintiff's  brief  where 

the  following  language  appears; 

"Neither  in  its  pleadings  or  offered  proof  does  defendant 
clala  that  plaintiff  contracted  to  reduce  the  tax  cl&ls  on  the  Kedzle 
Avenue  property  to  any  specific  aiaoxint.   Even  the  Huaaaer  testimony 
does  not  go  this  far.   It  aonesrs  that  the  unpaid  taxes  amounted  to 
Twenty  Klght  thousand  Poll&rs  (|2S,000,00)  shd  that  plaintiff  was 
only  able  to  arrange  for  &   reduction  to  Iventy  Five  Thousand  Dollars 
(125,000,00),   Crllly,  however,  was  able  to  reduce  these  saoe  taxes 
to  Twenty  '^i?o  Thousand  rive  Hundred  Collars  (122,600)  by  using  the 
data  furnished  him  by  plaintiff.   Ig  it  not  fair  to  aseume  that  this 
is  why  other  reason  app®  rs  in  the  record." 

It  does  appear  froa  the  record  that  in  this  case  the  plaintiff  was  able 

by  hie  action  to  reduce  the  tax  burden  from  #28,000,00  to  J25, 000.00, 

and  apparently  the  defendant  being  diseatiefled,  engaged  Crllly,  who 

was  able  to  obtain  a  further  reduction  of  the  saae  taxes  to  $22,600.00, 

It  appears  from  the  record  that  the  plaintiff,  Ellis,  did  work  that 

brought  about  the  reduction,  but  it  does  not  appear  in  any  other  testi- 

»ony  that  he  was  to  obtain  a  reduction  of  any  fixed  amount.  It  does 

not  AppB&r   from  &n   examination  of  the  tacts  that  he  guaranteed  by  his 

efforts  to  reduce  the  taxes  by  a  certain  amount.  That  would  be  rather 
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&n  unusu&l  agreement  to  aake,  and  a.6  far  as  we  o&n  understand  the 
aaoxmt  of  the  reduction  to  >?5,000  was  randered  through  the  work  and 
efforts  of  plaintiff.   However,  It  does  eee«  th/^t  the  further  reduction 
obtained  by  Mr.  Crilly  of  2,500,  was  because  he  could  do  something 
that  plaintiff  could  not  do,  and  for  which  Crilly  was  to  be  paid  the 
8U!B  of  1,077,96,  which  was  almost  one-half  of  the  amount  of  the 
reduction  obtained.  There  is  no  evidence  that  Crilly  was  retained  by 
plaintiff.  The  fact  is  that  he  was  retained  by  the  Market  town  Company 
at  the  agreed  price.  From  the  facts  as  they  appear  in  this  record,  we 
are  of  the  opinion  that  the  court  erred  in  allowing  to  defendant  the 
sum  of  11,077,96,  the  agreed  price  that  defendant  was  to  pay  Mr,  Crilly 
for  fees, 

therefore,  the  judgment  for  defendant  on  Its  count er-olaim 
in  the  s\m   of  1,077,96  is  reversed,  and  the  amount  found  due  to  the 
plaintiff  m  the  sum  of  '400,80  is  affirmed,  and  judgmer^  will  be 
entered  here  for  that  amount, 
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fliis  aatlon  he2*«  on  appeal  is  one  by  the  plaintiff  to  reaoTe 
a  oloud  and  quiet  title  to  certain  real  estate.  The  flefendant, 
Riverdale  Goal  and  Boek  Coapany,  appealt  froii  an  order  entered 
August  30,  194D,  denying,  allegedly  without  he&rlng,  its  motion  to 
Taoate  and  diesolve  a  temporary  Injimotion  order  entered  July  25,  1940, 
and  to  ▼scate  and  set  aside  suppleaientary  orders  entered  August  12, 
1940,  and  August  Id,  1@40« 

The  eoBplaint,  filed  June  BO,  1940,  alleged  that  for  aiore 
than  twenty  f@&T«   the  plaintiff  and  Its  predeeessora  had  been  in 
possession  of  oertain  isproved  real  estate,  oonei sting  of  approximately 
80  aeres,  described  therein  by  isttee  and  bounds,  whleh  plaintiff  used 
at  a  golf  Gouree;  that  the  defendant,  as  grantee  under  a  oertain  deed, 
olalned  aoae  right,  title  or  Interest  in  the  northerly  portion  of  said 
land,  and  that  ^siployeee  and  agents  of  defendant  had  trespassed 
thereon  and  destroyed  botindary  line  raonusjente.  The  ooHiplalnt  contained 
a  general  allegj^tion  of  irreparable  daaage  and  a  prayer  that  the 
defendant  be  enjoined  froa  trespassing,  thst  plaintiff's  title  to  said 
real  estate  be  quieted  and  thf?t  defenasnt*8  claims  be  removed  as  a  oloud 
on  plaintiff • 6  title. 

On  July  19,  1940,  the  plaintiff  moved  for  an  injunction 
and  filed  a  "Supplement  to  eomolaint  Application  and  Affidavit  for 
Injunction"  wherein  the  plaintiff  alleged  thst  the  defendant  had 
eommltted  further  trespasses  and  had  dumped  many  tons  of  coke  on  the 
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dltputfltd  property  ^ioh  eauttd  "lerge  elouds  of  obnoxious  dutt"  to 
float  over  plaintiff's  grounds  and  daaage  its  businessi.   Defendant 
vae  ordered  to  file  an  answer  to  the  oonplaint  and  supplenent  within 
3  days  and  to  refrain  froa  unloading  any  ooal  or  coke  thereon  other 
than  to  eonplete  the  unloaiSing  of  a  certain  barge.   Pefeadaat  aiiawered, 
purettant  to  said  order,  alleging  that  the  plaintiff  and  defendant 
were  owners  of  adjacent  parcels  of  land  in  'Section  32,  defendant's 
land  was  in  the  north  east  quarter  and  that  plaintiff's  land  was  in 
the  south  east  quarter  of  eaid  section  32,  The  defendant  specifically 
denied  that  ^he  plaintiff  was  in  possees^ion  of  any  land  to  which  the 
defendant  held  the  record  title;  denied  the  adverse  posaession  of 
plaintiff;  and  denies  that  defendant  had  trespassed  on  lands  owned  by 
plaintiff.  The  answer  described  in  detail  the  physical  characteristics 
9f  the  land  in  dispute,  which  constitutes  a  roadway  and  the  top  of  a 
bank  sloping  steeply  towards  the  Little  Caluaet  ^iver.  It  was  also 
allsg<»d  that  any  ooka  or  other  aaterial  on  eaid  bank  was  on  defendant's 
land  and  did  not  interfere  with  the  use  of  plaintiff t  land. 

On  the  same  day  on  which  defendant's  answer  was  filed, 
July  23,  1940,  the  court  enjoined  the  defendant  from  entering  upon  the 
preaises  described  in  the  complaint  and  froa  doing  any  acts  thereon. 
Thereafter,  on  August  2,  1940,  plaintiff  filed  a  petition  for  a  rule  to 
show  cause,  charging  that  since  the  entry  of  the  injunction  order,  the 
defendant  had  violated  the  injunction  by  dunping  additional  aaterial 
on  the  presiises  described  therein*  On  August  IS,  1940,  the  court 
entered  an  order  finding  that  the  defendant  had  violated  the  order  of 
July  S3rd,  and  directing  the  defendant  to  show  cause  on  August  19,  why 
it  should  not  be  held  in  contempt  of  court.  On  this  date,  the  court 
entered  an  order  directing  the  defendant  to  proceed  at  once  to  reaove  all 
coal  and  coke  located  on  the  prcaises,  and  continued  the  rule  to  show 

Subseauently,  on  August  29,   1940,  defendant  aoved  to  v&catt 
and  dissolve  the  teoporery  Injunction  entered  on  July  23,  1940,  and 
to  set  aside  and  vacate  the  orders  entered  on  August  12th  and  August 
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19tli,  Defendant's  verified  notion  alleged,  aaong  other  things,  that: 
(1)  the  oosiplalnt  as  suppleaented  falls  to  state  a  oauee  of  action 
oognlsable  In  efiatty;  (2)  the  ooaplalnt  as  sitpplenented  oslts  neeessary 
allegations  vlth  reepeet  to  the  title  and  pesseeaion  of  plaintiff, 
InsolTeney  of  the  defendant ,  exhaustion  of  legal  remedies,  and  the 
neeesslty  for  Injxaietlye  relief;  (3}  the  plaintiff  has  an  adequate 
reaedy  at  lair.  It  1@  further  alleged  In  defendant's  motion  to  Taoate, 
that:  (a)  on  May  S3,  1939,  the  defendant  acquired  title  to  land  in  the 
north  east  quarter  of  section  3S  and  sinoe  said  date  defendant  has 
been  in  possession  and  had  the  iseneflcl&l  use  of  said  r@al  estate;  (to) 
on  Oetober  10,  1932,  plaintiff  aequlred  title  to  certain  land  in  the 
south  east  fraetlonal  quarter  of  said  seotion  38;  (c)  the  United  States 
govext»ent  surrey  shows  that  the  south  botmdary  of  defendant 's  land 
eoinoides  and  confome  ^ith  the  easterly  portion  of  the  half  section 
line  drawn  from  a  point  40  chains  south  of  the  north  east  comer  of 
said  section  SB;  (d)  the  Superior  Court  has  previously  adjudicated  and 
found  that  the  defendant's  predecessors  have  paid  taxes  on  the  real 
estate  acquired  by  defsndent  sinoe  1867  and  that  since  said  date  no 
other  persons  have  had  any  interest  in  said  real  estate;  (e)  after  the 
defendant  acquired  its  property  and  before  the  lesiuance  of  the  injunction 
herein  it  caused  approxiaately  &CX)  tons  of  coal  to  te  plaoed  thereon, 
and  the  reaoval  of  taid  coal  would  materially  interfere  with  the  oper- 
ation of  defendant's  business  and  would  cause  irreparable  daaage  and 
inJuJTT  thereto;  (f )  defendant  has  not  plaoed  any  coal  or  coke  or  other 
material  on  any  property  lying  in  the  south  east  qfuarter  of  said  section 
32;  (g)  the  mandatory  order  of  ^guet  19th,  directing  the  defendant  to 
reaove  coal  from  the  preaises  was  improperly  granted  because  it  amounts 
to  a  prejudgment  of  plaintiff's  title,  which  should  only  be  entared 
after  an.  adjudication  that  the  preaises  in  dispute  belonged  to  the 
plaintiff  and  not  to  the  defendant* 

It  is  further  uri^ed  by  defendant  that  the  plaintiff  filed 
no  affidavits  in  opposition  to  said  aetion,  and  that  when  the  cause 
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oaact  on  for  hearing,  on  August  30,  1940,  the  oourt  <5»nled  the  defendant's 
offers  of  proof  and  Ite  offer  to  Introduce  evidence  on  the  issues 
preeented  hy  the  aotion,  and  that,  without  affording  a  hesrlng  to 
defend&nt,  denied  Its  notion  to  dleeolve  and  v&o&te.  It  is  from  that 
order,  denying  defendant's  motion,  that  defendant  appeals. 

The  theorr  ot   the  defendant  Is  that  the  denial  of  &  hearing 
requires  a  reversal,  and  the  suggestion  Is  joade  in  support  of  this 
eontentlon  that  the  record  discloses  a  dispute  0T@r  a  strip  of  laikd« 
the  reeor^  title  to  ^^hloh  Is  In  defentimnt  and  upon  which  the  defendant 
Is  operating  &   part  of  its  coal  business,  and  that  vhlle  plaintiff  does 
not  allege  that  it  has  title  to  the  disputed  ar#&.  It  bases  its  olala 
upon  an  alleged  adverse  possession  and  seeks  to  reaove  an  alleged 
cloud  on  title  and  to  enjoin  alleged  trespass  upon  said  property, 
defendant  points  to  the  fact  that  the  injunction  entered  by  the  trial 
court  restrained  th^  defendant  fro«  entering  upon  this  property  and, 
by  auHBdatory  order  entered  on  Ay^st  19,  1940,  the  defendant  was  ordered 
to  renove  Its  coal  and  coke  therefrom.  It  is  contended  that,  althou^ 
the  defendant's  answer  and  ita  verified  motion  deny  the  title  and 
possession  of  plaintiff,  th#  trial  court  sumaarily  refused  to  peralt  the 
defendant  to  introduce  evidence  showing  Its  title  and  possession  and 
the  condition  of  the  real  estate  at  tha  time  the  eoaplaint  was  filed,  and 
this  Is  urged  as  reversible  error. 

It  is  urged  by  the  defendant  that  a  motion  to  dissolve  an 
injunction  may  be  aade  at  any  tiae  and  that  the  court  shall  decide  such 
motion  upon  the  weight  of  the  testimony,  under  111,  Rev,  Stats,  1939, 
Oh,  69,  sees,  1&-17,   Sec,  15  provides  that  *a  notion  to  dissolve  an 
injunction  may  be  made  at  any  time  upon  answer,  or   for  want  of  eaviity 
on  the  face  of  the  complaint."  (as  amended  ^y   act  approved  June  28, 
1935,  L,  1935,  p.  914),  Section  17  of  the  act  provides  that  "|h« 
plaintiff  may  support  his  answer  by  affidavits  filed  with  the  same« 
tdiioh  may  be  read  in  evidence  on  the  hearing  of  the  aK>tion  to  disRolve 
the  injunction",  (as  amended  by  ^t  approved  Jxine  28,  1935,  &•  1935, 
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p.  914) •  The  au«8tloii»  therefore,  that  le  InirolYeA  is  whether  the  oourt 
erred  in  refusing  and  denying  the  motion  of  defendant  to  dlesolTe  the 
injonotlon.  It  Is  veil  in  the  eonalderatlon  of  thle  question  to  hare  la 
nlnd  the  reoord  at  the  tine  when  the  order  for  the  tesiporary  Injunction 
was  entered.  Upon  a  proper  notloe,  defendsmt  appeared  and  vas  represented 
by  ooxinsel  and  eontested  the  proceedings  for  the  entry  of  a  temporary 
injunction.  There  seeaa  to  be  no  ofuestlon  hut  what  the  record  shows  that 
different  attorneys  were  In  oourt  for  the  defendant  and  that  a  hearing 
was  had  on  this  <|uestion  before  thrs®  different  Judges*  The  Honorable 
John  J,  Lape  hesrd  the  preliailnary  motions  and  later  set  the  oaae  for 
hearing,  exaiBlned  the  complaint,  suppleaent  to  eoisplelnt  and  the  answer, 
heard  testimony  snd  entered  the  Injunetional  order  on  July  £3,  1940, 
At  the  tlse  ^hen  this  errder  was  entered,  it  is  well  to  have  in  mind  that 
the  defendant  was  present  by  its  attorney,  and  that  the  defendants  were 
ruled  to  offer  evidence  In  r#slstance  to  this  epplloation  for  tea^orary 
injunction.  The  attorney  for  the  defendant  at  the  time  ststed  to  ths 
court  thet  they  had  no  formal  evidence  to  offer.  The  court  then  proceeded 
to  consider  the  facts  as  they  appeared  in  the  evidence  and  the  pleadings 
and  it  was  upon  this  occasion  that  the  injunctional  order  was  entered* 
fhls  injunctlonal  order  provldee  in  substance,  thf^t  until  the  further 
order  of  the  oourt  that  the  defendant,  Ite  officers,  directors,  attorneys, 
solicitors,  agents  gnd  servsnte,  •  .  •  •  desist  and  refrain  frea 
entering  upon  th®  real  estate,  therein  described,  and  rr<Mi  interfering 
with  the  plaintiff,  its  officers,  clerks,  eaiployees,  servants  and  guests, 
and  froai  cutting  trees,  shrubs,  erecting  signs,  duaiping  aaterial  or 
anything  whatsoever  on  said  real  estate,  or  ooffistitting  any  nuisance 
affecting  said  real  estate  or  ri^ts  of  plaintiff  in  its  lawful  enjoyment 
thereof;  and  further  th&t  plaintiff  file  with  the  elertc  of  the  court  its 
individual  bond  for  1500,00,  and  deposit  with  the  clerk  of  the  court 
$1,000,00  cash  as  security,  and  further  provides  the  condition  of  the 
bond  as  presented* 

The  question  that  Is  before  this  oourt  is  on  the  motion  — 
to  vacate  the  injunction  —  eubsQouently  made  by  defendant  before  the 
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Honorabla  John  C.  Lev*,  who  heard  the  argument »  and  entertd  a  rul« 

and 
that  d«f«nd«nt/oertitln  of  ite  offloera  ihov  o&use  vhy  they  should 

not  be  hald  In  oontonpt  of  oo«urt  for  Yiolatlng  the  injunction,  and  a 

further  her^rlng  wae  had  before  the  Honorable  "h&rle*  K   wmiaflis,  soae 

of  it  ounulativt,  on  the  eontempt  proceeding  and  defendant's  motion. 

When  the  oauee  oame  on  to  be  heard  on  the  oue&tlone  th&t  might  arise  In 

the  eonte^^t  pj*OQeeding  and  defendant*  @  motion  to  diaeolve  the  tenporarj 

injunotioni  there  was  oonsidex^gble  dlscmeslon  s^nd  argument  bjr  eouneeX 

before  the  eourt  upon  the  fueations  Inrolredv  While  the  defendant 

it&ted  that  he  h^d  witnseaes  to  testify  «8  to  the  faets,  no  eTldenee 

—  except  ©a  to  the  seetion  line  and  the  reaoval  of  part  of  the  coke  — 

was  offered  to  the  eourt  from  &  wltneae  sworn  to  testify  to  the  facts 

which  defendant  expected  t©  prove,  and  while  the  court  denied  the  motion 

of  defendant  to  establish  by  eYiflenoe  the  facts,  still  it  would  seea  to 

be  the  duty  of  the  defendant  to  have  a  proper  reeo  d,  showing  that  the 

witnese  was  sworn  and  an  offer  waSe  to  prove  by  the  witness  facta  which 

were  a&terial  and  pertinent  on  the  questions  before  the  court.  It  also 

appears  that  during  the  discueeion  before  the  court,  the  court  suggested 

that,  if  the  ©see  was  at  Iseue,  the  matter  would  be  referred  to  a  Master 

In  Chancery,  where  the  parties  oould  proceed  the  following  day  to  present 

evidence  on  the  merits  of  the  ca8e«  There  is,  hovever,  a  question  here 

which  is  material  and  that  is  thst  a  motion  to  dlerolve  a  teatporary 

injunction  does  not  require  that  the  cause  be  heard  on  that  notion  as 

to  the  Merit e,  the  purpose  of  a  prelliilnary  injvinction  being,  not  to 

dteide  the  merits  of  th«  cause,  but  to  continue  the  matter  In  statu  c!uq 

until  the  court  has  an  opportunity  to  consider  the  cause  In  its  entirety* 

A  hearing  on  a  motion  to  diseolve,  of  eouri^e,  is  not  a  hearing  on  the 

serlts.   In  the  case  of  Kyahl   v,  Clark,  261  111,  App,  491,  the  court, 

upon  an  appeal  by  one  of  several  defendants  from  an  Interlocutory  order 

entered  denying  a  motion  to  dissolve  a  prelialnary  injunction,  in 

dlscuaeing  the  law  applicable,  said; 
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"The  ourpose  of  a  preliminary  Injunction  Is  not  to  dttolA* 
the  merits  of  the  cause,  but  to  continue  the  matter  in  »t&tu  quo  until 
the  court  had  an  opnortunlty  to  consider  the  cause  In  its  entirety, 
A  hearing  on  a  motion  to  dissolve  &   temporary  InJunGtlon  is  not  a 
hearing  on  the  merits,  whether  the  et&tUja  quo  should  be  oreserred 
depends  not  only  upon  the  probable  disposal  of  the  esse  iminedlfttely 
on  a  hflBaring  to  dleaolTe  the  preliainsry  injunction,  but  also  upon 
the  relative  injury  that  might  be  sustfeined  by  the  parties  by  the 
aotlon  of  the  court  in  granting  or  refusing  the  notion.   Bar re 11  v, 
LaXe  Forest  ster  Oo..  200  111,  529;  s^iehwiok  v,  Levis>  256  111, 
App,  40S,  The  court  in  its  opinion  in  the  ,^.l(e]y«rie|i  ease,  says; 

**A  motion  to  dissolve  &   temporary  injunction  la  not 
necessarily  a  hearing  on  the  iserlts,  but  presents  the  question  whether 
it  is  advisable  to  preserve  the  jststu^  q^o   of  the  matters  in  controversy 
by  a  oontlnuanee  of  the  temporary  injunction  until  a  final  hearing 
on  the  merits  of  the  case,  Aether  the  status  mio  should  be  preserved 
until  the  final  hasring  depends  not  only  upon  the  probebility  thst  a  ease 
will  be  made  out  on  a  final  hssring,  but  also  upon  the  relative  injury 
that  Bight  be  sustadned  by  the  parties  by  the  s  etion  of  the  oh&noellor 
in  granting  or  refusing  the  motion*  Barrell  v.  Lake  Forest  ^ater  Co. 
200  111,  %>p,  529;  HagitH  ▼,  Farley.  105  U.  S,  433;  Kerr  on  Injunctions. 
209,210,  VThere  the  sole  object  for  which  the  temporary  injunction  is 
sought  is  the  preserv?.tion  of  s  fund  in  controvarsy  or  the  mainten&noe 
of  the  statUiS  oup  until  the  cuestion  of  the  right  between  the  parties 
emu  be  decided  on  final  hearing,  the  in^unotion  is  protjerly  allowed 
or  aiaintalned  even  wher@«  there  may  be  a  serious  doubt  as  to  the 
ultimate  suecese  of  the  ooaplaint,  Harrimaii  v,  Morthem  Oeourities 
Co.,  13E  Fed,  464,  To  the  earn©  effeot  is  the  holding  in  Pity  of 
Keyto^  V.  I^vis.  25  CJ,  C.  A,  i^i,  79  fed,   715  and  l^io  v.  Village  of 
Itelroie  Park.  161  111,  App.  18;  Yountr  v,  Federal  Union  J^urety  Co.^ 
183  111,  App,  278.   In  the  later  case  the  court  refers  to  City  of 
Sevton  V.  LeviSf  ?uprfi.  and  quoted  the  language  of  the  court  in  deeiding 
the  principle  whioh  is  here  :Jtotolved.  The  court  said  in  that  case: 
••The  granting  or  withholding  of  a  preliiainary  injunction  rests  in 
t^le  sound  judicial  dlscretloa  of  the  court,  and  the  only  ouestion 
presented  by  this  app  ?&1  is  whether  or  not  the  court  below  erred  la 
the  eicereise  of  that  discretion  under  the  established  legal  principles 
which  should  have  guided  it.  The  propriety  of  his  action  aust  be 
considered  from  the  standpoint  of  that  court  •  •  •  The  controlling 
reason  for  the  existence  of  the  right  to  issue  a  preliminary 
injunction  is  that  the  court  may  thereby  prevent  such  a  change  of  the 
conditions  and  relations  of  persons  and  property  during  the  litigation, 
as  may  result  in  irremediable  injury  to  some  of  the  parties  before 
their  claims  can  be  Investigated  and  adjudicated,  .".'" 

It  is,  therefore,  proper  in  this  case  for  the  court  to 

liave  ruled  as  he  did.  There  Is  nothing  before  this  court  as  to  the 

character  of  the  evidence  or  the  nurpose  of  the  evidence  offered,  and 

from  the  answer  filed  by  defendant,  it  would  appear  that  the  defense 

and  the  basis  for  defendant's  motion  to  dissolve  went  to  the  merits 

of  the  oast,  Wn&9r   the  authority  just  cited,  it  could  not  be  proper 

for  the  court  to  decide  the  case  on  its  merits  as  they  were  called  to 

the  court's  attention  by  the  defendant.  The  injunction  was  issued  in 
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this  oas*  upon  a  hearing  before  Judge  Lupo,  at  which  hearing  the 
defendant  vsis  ruled  to  offer  ita  evidence,  which  defendant  refused  to  do. 
Thereupon,  the  court  having  ooneidered  the  questions  before  hia 
entered  the  order  for  a  temporary  injunction,  vhioh  i»  the  subject  of 
the  cueetions  before  the  court  at  this  time.  The  court  acted  within 
its  discretionary  powers,  &nd  under  the  oirouiftstanoes  appearing  in 
the  record  that  the  trial  court  offered  to  refer  the  liatter  to  a 
Master  for  a  hearing  the  following  day,  and  defendant  did  not  seea 
anxious  to  have  such  a  reference,  ve  are  of  the  opinion  that  the  court 
did  not  coaittit  error  in  denying  the  defendaht's  notion  to  dissolve  the 
teaporaiT  injunction. 

fhe  action  of  the  court  in  denying  the  motion  of  defendant 
to  disBOlve  the  teffl5>orary  injunction  sad  to  set  aside  the  orders 
entered  on  August  ISth  and  August  19th,  1940,  is  affiraed* 
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MR,  jusTiCK  mmt  mvnmEj}  the  ofissio^  of  Tm  ootmr. 

A  primary  election  ^as   h«ld  in  Chloago  on  April  12,  1938. 
Sidney  Brill  and  Jerry  ICeblueek  ssrved  ®8  Democratic  Judges  in  the  54th 
preeinot  of  the  24th  ward.  Smiiel  Blooa  a«t®4  ae  Republioan  Judge. 
Sidney  Epstein  angMollie  Friedman  were  the  Deaooratio  and  Bepubliean 
Gierke  reepeetlvely.  On  January  21,  1939,  a  petition  was  filed  against 
said  Judges  and  clerks  in  the  County  Court  of  Cook  County  by  the  Chief 
Clerk  of  the  Board  of  Election  Comaissionera.  fhe  petition  alleged 
▼arious  s-cts  of  aieeonduct.  The  County  Judge  granted  leave  to  file 
the  petition  and  direeted  that  the  respondents  show  cause  why  they  should 
not  be  found  guilty  of  contempt  of  court,  They  were  attached  and  gave 
bond  for  their  appearance.  The  court  entered  a  Judgment  finding  the 
three  Judges  (Sidney  Brill,  Jerry  Keblusek  and  iaauel  Bloom)  guilty  of: 
•Cl)  Permitting  or  aecjulesolng  in  permitting  the  preeinot  captain  to 
assist  voters  end  mark  their  ballots*   (2)  Calling  and  recording  votes 
eontrsry  to  stetut-e  during  the  eanvRss,**  The  clerks  (Sidney  E^psteln 
andMollle  Frledauan)  v^ere  found  guilty  of  failing  to  keep  their  tally 
sheets  in  the  manner  prescribed  by  law  or  by  the  rules  of  i^lectlon 
Coamlsiloners.  All  of  the  respondents.  Judges  and  clerks  alike,  were 
found  guilty  of  making  a  false  canvass  and  of  permitting  or  aoquiesclBf 
in  permitting  official  ballots  to  be  changed,  altered  or  erased  by 
persons  other  than  the  voters.  All  of  the  respondents  vere  found  guilty 
of  misoonduet  and  misbehavior  as  officers  of  the  County  Court  and  guilty 
of  contempt  of  court,   i^^ech  of  the  respondents  was  sentenced  to  serve 
one  year  in  the  common  Jail  of  Cook  County,  Petitioners  prosecute 
this  appeal  to  review  the  Judgment. 
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TOi«  first  point  urged  by  the  reepdndtnts  is  that  the  trial 
oourt  erred  in  not  holding  himself  diequalified  from  hearing  the 
cause  and  assigning  the  oaas  to  some  other  Judge  for  trial.  The  trial 
Judge  was  a  eandidate  for  nooin&tion  as  Cotmty  Judge  in  the  April,  . 
1938  primary,  at  which  the  respondents  served,  as  eleotlon  officials. 
The  resoondente  made  ®  record  claiming  that  the  County  Judge  was  interested 
and  also  prejudiced.  The  record  on  the  subject  of  interest  and  pre- 
judice is  similar  to  thet  in  the  following  oases:  No.  41156,  People 
▼.  Oscar  Tucker,  ®t  al,,  Ho*.  41134,  People  ▼.  Milton  Festenstein  et  al., 
and  No,  41386,  People  ▼,  Henry  Levin,  et  al.  Because  of  the  similarity 
of  the  facts  and  of  the  law  applicable  thereto  we  adopt  the  views 
expressed  in  those  opinions. 

therefore,  the  Judgment  is  reversed  and  the  cause  remanded 
with  directions  that  it  be  eseigned  for  trial  to  some  Judge  other  than 
the  Judge  who  presided  at  the  instant  trial. 

REVIRSID  ABP  i-lMAHB£0  WITH  DlB£GTIONS. 

HEBEL,  P.J.  AHD  SESili  S.  SWtlJfVAII,  J',  ao»09B, 
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JOHN  WESLEY  RIQOS,  a  Minor  by  ELWOOD  RIGGS, 
his  next  friend  and  ELWOOD  RIGGS, 


Plaintiffs  (Appellees  and  Cross-Appellants)^, 


WILLIAM  M,  BARRETT,  injajl^i dually  and  -'as 
istrator  with  the  (iiil  Anltexed  of  th^  M] 
of  ENID  P.  IBARRETT;'  Decease^, 

I   /*"  I 

Def endaat  J^fooellant  undsr  separate  appeal 

I  /  by  Co-party),/ 

KATHRYN  aJsULVER,  UJABA  ^m*^^  J^mh   RUNQgLL 
BAKER,  as  idmlnistratri^Pr  the  Estate  of 

LEWIS  F»  BIKER,  Decea^d/" 


Difendan 


es, 


Q  A 


METROPCLITiN  TRUS'ft„06MPANY  as  Ancillary  Adminis- 
trator de  fonis  non  i^'ith  will  annexed  of  Estate 
of  ENID  P*f BARRETT,  Deceased, 

Defendant  (Appellee  and  Croes-Appellant)^ 

IDA  GROVES  GREGORY, 

Defendant  (Appellee  in  Appeal  No^,  41465  and 

Appellant  in  Appeal  No«  41465, )  and 


Y''^:^' 


PEAL  FROM 


CONTINESTAL  ILLINOIS  NATIONAJ.  BANK  AND  TRUST  ) 
COMPANY  OF  CHICAGO  as  Successor  Trustee  under  Trust  ) 
Agreement  between  ELWOOD  RIGGS  and  ILLINOIS  MERCHANTS  ) 
TRUST  COMPANY,  dated  July  3,  1925,  ) 


Defendant  ( Appellee  in  Appeal  No,  41465  and 
Appellant  in  Appeal  No,  41466,) 


CIRCUIT  COURT 
COOK  COUNTY. 


MR»  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
The  opinion  filed  concurrently  herev/ith  in  case  No,  41466  is 
controlling.  Therefore,  the  decree  of  the  Circuit  Court  of  Cook 
County  is  reversed  and  the  cause  remanded  with  directions  to  enter 
a  decree  not  inconsistent  with  the  views  expressed  in  the  opinion 
in  case  No*  41466(, 

REVERSED  AUD  REMANDED  WITH  DIRECTIONS, 


REBEL,  P.J.  AND  DENIS  E,  SULLIVAN,  J,  CONCUR. 
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MR.   ^SflCi  WBIS  .DSLIVEBEB  TIE  OFiniQM  OF  THE  COWT. 

On  July  27,  lese,   a  jMgmeiit  by  eoaf @s»ioa  was  enter»d  In  th« 
mmielp^l  Court  of  ^tleag@  for  tJbit  tiim  of  fl,242.£K3,     fhe  Jadgiaent  vfts 
b«»<Nl  ©»  ft  a©%e  figaM  by  the  a®f®iidaat»,  aattd  oetobar'B,  1©89.     on 
th«  f*©«  ©f  ^t  Hat*  tlie  def®iida»ts  premised  to  p»y  t©  the  aij^tr  of 
plaintiffs  on  Sommnd  the  tuiei  of  fl,000»  plus  lnter@st*     Ju4gn«fit  vag 
entered  f©r  tiie  1^11  Mneiiist  of  U%^  ps»in©ip®l,  plug  iiiteifeet  &»d  Attor- 
n«y*0  fees*     Yftrlous  proe@e4ingi  wi@r«i  lis.S  on  th^  ^plie-atlon  of  th«  d.<i- 
fendiMite  Joei^h  l^m«lkl@  and  llai*y  Mm^Xkls,     It  Is  \mn@e@ssfliry  to  dis- 
miss ^est  proeeediagg*     iubseqmeiitly,    the  defendant  Uliarlef;  Millar 
fil®d  &.  petition  to  'rmoat€»  f^&  judgment,   alleging  tl^t  he  si^ed  th« 
note  &»  a  witnatii,  and  tMt  h®  v&s  not  to  be  held  liable  as  a  party  to 
thfi  not®,   and  tiaat  h(s  did  not  r@@eiT«  any  aonaidareition  for  sigRlng 
tht  not©  a®  priaeipsl,   sur#ty,   ©ndorser  or  otherwiaa.     Tha  eourt  opanad 
up  tilt  jwdiBu&nt  to  glv®  Millar  laav©  to  defand,   and  orderad  that  tha 
Judgaant  stand  aa  aeeurity,    snd.  th&t  his  petition  stand  aa  an  affidarit 
of  dafanaa.     fha  aase  haa  baea  tried  before  three  Juriae.     The  first 
verdiat  fouacl  against  the  plaintiffs,     on  a  new  trial  the  second  Jury 
disagreed.     On  a  third  trial  the  Jury  also  found  against   the  plaintiffs. 
A  sot  ion  for  a  neiif  trial  was  overrulad  and  the  eourt  catered  Judgaant 
on  the  verdlet.     This  appeal  followed. 

flaintiffi*   theory  of  tha  caae  is  that  all  of  the  defeadaate 
beeama  indebted  to  thsia  on  a  aertaia  note  executed  during  1926,  and 
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tbAt  t;he  note  bu^&  on  In  this  ease  vaa  glTen  to  rcplaott  the  prior  not* 
at  tilt  time  It  beo&me  Oue;     that  they  turned  over  the  eua  of  $1,000  at 
the  request  of  all  p®rtie«  at  the  tlia«  the  first  note  was  exeouted, 
ana  that  all  parties  are  liable  ai  prlndpale  on  s&ld  note.     Miller's 
theory  of  «at  ease  is  that  he  algaed  the  note  as  a  vltaees  and  not  aa 
&  prlneipal;     that  there  never  waa  a  prior  note  and  that  he  did  not 
reoelre  any  eoneiderstloa  for  ^«  execution  of  th©  note. 

Fn»0  the  standpoint  &f  plaintiffs  the  erl^enee  tende  to  shew 
that  in  1926  plaintiff  John  Melala^  at  the  reqtiest  of  defendants  Mllley 
and  Boaelkls,  a&de  a  loan  to  Poaeikis  in  th®  sum  of  11,000,  and  reoelred 
a  note  eigned  by  Joseph  ISoael&ls,  Mary  Pomelkls  and  Charles  Miller  and 
the  lattiffip'a  vlfe.     This  nott  isa tared  In  ISg©  and  a  new  note  ^as  exe- 
cuted,   signed  by  ©omelkls  and  hie  wife  and  Killer,     The  nev  note  waa 
not   eigned  by  Mrs.  Miller.     Uq  paymenta  were  lasde  on  the  note  of  October 
5,  1»8©.     The  position  of  plaintiff©  wae  e^ipported  by  the  testimony  of 
John  Mel2il-i,  one  of  the  plaintiffs,  #.nd.  Joseph  DoaelKlg,   one  sjf  the  do- 
feMsjRt»»     This  defendant  Ctei..rles  MUler  wae  the  on^y  one  to  testify  in 
his  own  l^half .     He  denied  that  h®  exeouttd  a  not®  In  1926.  He  stated 
that  In  XSas  he  wa®  aa&ed  to  0ig3ft  his  name  as  a  vitnese  at  the  request 
of  Joseph  Domelkiej     that  at  that  ti»e  he  eould  not  resid  or  write 
Snelishj     tMt  he  aould  read  sand  write  (Jeraan  mid  Lithuanian j     that  he 
had  been  in  the  United  S^tes  for  abomt  SO  years j     that  he  did  not  un- 
derstand that  he  was  sifrnii^  a  note;     thst  Domelkls  told  hiss  (Miller) 
that  he  was  trying  to  borrow  11*000  from  Melaia;     that  Meljtla  wanted 
Domelkls  to  turn  over  tfm  real  estate  lots  that  were  worth  $1,2&0;   that 
DosellEls  told  1^111  sr  to  sign  as  a  witness  so  that  when  &o»«dkls  paid 
the  11,000  "you  see  tdiat  I  get  the  deeds  baek.  **     Miller  further  testi- 
fied that  he  did  not  read  the  pap&*,  nor  did  he  reeelre  anything  for 
jslgnlng. 

fhe  first  point  urged  by  plaintiffs  is  that  the  Introduetlon 
of  the  note  in  evldenoe  and  the  proving  of  the  slrm&tures  thereto  made 
^  pyl»&  faele  case.     The  second  point  Is  that  the  "burden  of  proving 
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Al»«ene«  or  falluffi  of  oo^idoratlon  uMer  the  Megotlable  XnetruBViits 
lav  l8  upon  th#  defendant  ^iho  seeks  to  &seert  U.**     There  ie  no  di«lleage 
to  the  statement  that  the  introduotlon  of  the  note  mtt&v  ji  prima  faeie 
case.     Killer  defended  on  the  groimd  th&t  he  elf^^ied  the  note  merely  ae 
a  vitfteae  and  that  the  parties  understood  that  he  vas  signing  it  as  a 
vitness,  and  that  he  received  no  oonslderation  thcorefor.     Clearly  this 
wss  an  afflrp&tive  defease,     fhm  burden  was  on  the  defendant  to  establish 
sue^  defense  by  a  prepond«r©noe  of  "^e  eTidenoe.     An  we  have  seen*  one 
Jury  disagreed  mi&  two  Juries  deeided.  the  issue  of  faet  in  favor  of  the 
defendant.     Th^e  is  a  shai^  <»nfI4ct  in  the  testimony.     If  the  jurors 
believed  the  vitnes«ee  who  testified  for  the  plaintiffs  it  was  their  duty 
to  return  s  verdict  for  the  plaintiffs.     It  is  apparent,  however,  that 
the  jurors  b«li#ved  the  tettimosy  of  the  fiefendsait.     In  their  third 
point  pLsdntiffi  argue  thst  at  the  olose  of  all  the  evidenee  the  court 
should  iaave  allowed  their  motion  for  a  dijpeoted  verdict  against  the  de- 
fendjsnt.     We  oannot  agree  ^ith  that  oont^tlon.     fo  so  holS  ^fould,   in 
effeot,   do  aimy  with  trials  hf  jury.     The  jury  saw  and  heard  the  wit- 
nesses.    v«e  would  not  be  warranted  in  setting  aside  the  verdiet  on  the 
basis  that  it  is  a^rainst  the  manifest  weight  of  the  evidence. 

fhe  plaintiffs  tendered  twelve  iastruotlons.     the  eourt,  how- 
ever,  deoided  t©  Instruct  the  Swcr  ©rally,     farts  of  the  eharge  to  the 
jury  are  eubjeot  to  erltioisa.     Frior  to  the  presentation  of  the  argysent 
to  the  jury,  the  attorneys  oon^ulted  with  the  trial  judge  in  his 
e2%aabers.     The  re©ord  does  not  ditoloee  what  was  diseussed  in  the 
chaabers.     The  reoord,  however,   does  not  show  that  l^efore  the  jury  retirti 
to  eoneider  the  vfflpdiot,  plaintiffs  objeeted  to  any  of  the  instruotiotts, 
or  suggested  the  |,iving  of  any  sidditioaal  instruetions .     Rule  171  of  the 
l^^inieipal  Court,   in  off  set  at  ^©  tisae  of  the  trial  of  the  instant  ease, 
provides  that  '•objections  to  the  Charge  must  be  Made  before  the  jury 
retires  m&  must  epecifioally  point  out  wherein  the  part  objected  to  is 
erroneous,   and  the  party  objecting  auft  indicate  clearly  the  corrections 
therein  desired  to  be  made,   and  upon  the  objeotlons  beine  aade  the  judge 
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mmy  nake  eu^  corr«etions  as  bs  aay  deem  pjrop^r*"     Ae  the  r«eord  does 
not  show  that  there  Vfts  any  objection  to  th«  Instruotlone  ae  t^^Ttn 
befor«  the  Jwify  petir«d,  plaintiffs  ^111  not  now  be  heard  to  volee 
any  objections  thereto, 

for  the  reasons  stated,   the  Judgment  of  the  Munieipal  Court 
of  Chiea^  la  affirmed, 

HSBa.,  »,J,,  and  eiMIlJ  S.   3ULLIVAI5,   J,    CX)l?0UE« 
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tOWAHD  F.  HOBBS, 

V. 


APPEAL  fWm 


iN9p«iX««, 


H.    M,    OOUSHA  COICPAHY, 


MFi,  jusfiGE  BtrMi;  mvirmKi)  wt  opikion  or  the  cooi^. 

On  October  25,  1939,  w»  fil9<l  an  opinion  In  this  cause,  the 

eoneludlng  paragraph  of  ^loh  ruaflsJ 

*A«  plaintiff  was  not  traveling  after  the  raidaie  of  January, 
1936,  we  aire  of  the  opinion  th  t  he  le  entitlea  to  a  salary  at  the 
rste  of  l'300,00  per  month  for  three  months,  oofflmenolng  vlth  J&nu&ry 
IS,  1936,  and  to  *3,OO0.OC  per  year  for  each  ye«r  commencing  with 
April  15,  1936;  that  If  diefendsnt  continues  to  use  the  Idea  and 
aaterlal  of  the  Hohbs  Guide  division,  thet   th©  court  rfstaln  jurls- 
dlotlon  to  enter  Judgment  each  y«sr  for  such  additional  aasount  as  le 
due  under  the  terms  of  the  contract,  Therefore,  the  decree  Is 
reversed  and  th©  aause  l8  reo&ndeS  to  th®  Superior  Court  of  Cook 
County  with  directions  to  enter  a  decree  In  accordance  with  the 
reoo»B«ndfitlon  of  the  Master  In  Chancery,  except  that  the  Judgment 
shall  be  based  on  a  salary  at  the  rate  of  1300,00  p^r  month  for 
three  aonths  from  January  15,  1938,  Judgment  shall  also  be  entered 
for  an  ecieitlonal  sua  of  "'?12, 000,00,  the  amount  due  under  the  contract 
for  the  y^ars  beginning  M&y  1,  19S@,  May  1,  1937,  May  1,  1938  end  May  1, 
1939,  at  3,000,00  per^feer,   and  that  the  coxirt  shall  retain  jurla- 
dlotlon  In  th©  eauae  to  enter  Judgment  ®ach  yei  r  for  such  sclcUtlonal 
a«ROunt  ©8  Is  due  under  the  terms  of  the  oontr&ct.  If  defendant  continues 
to  use  the  Hobba  Guifi®  Idea  una   material," 

Defendant  filed  &   petition  for  rehearing,  which  was  allowed.  On 

P*e«aib«r  13,  1939,  we  filed  a  euppleiaental  opinion  In  which  we  recited 

that  having  reconeldered  all  of  the  points  raised,  we  adhered  to  the 

▼ieirs  expressed  and  the  directions  given  In  the  opinion  theretofore 

filed.  The  mandate  of  thle  court,  issued  December  13,  1939,  reads: 

*0n  thle  nay  caae  again  the  Paid  pertles,  and  the  Court  having 
diligently  examined  end  Inspected,  as  well  the  record  and  proceeding 
aforeeald,  as  the  matters  and  things  therein  assigned,  for  error,  and 
being  now  sufficiently  advised  of  and  concerning  the  premises  on  a  re- 
hearing In  said  osuse  are  of  the  opinion  thst  In  the  record  and  pro- 
ceedings aforeseld,  and  In  the  rendition  of  the  decree  aforesaid,  there 
Is  aanlfest  error:  Therefore,  It  la  considered  by  the  Hourt  thst  for 
that  error,  and  others  In  the  record  and  oroceedlngs  aforesaid,  the 
decree  of  the  Superior  Court  of  Cook  County  In  this  behalf  rendered, 
be  reversed,  annulled,  set  aside,  and  wholly  for  nothing  esteemed,  and 
that  this  eeuse  be  remanded  to  the  Superior  Court  of  Cook  County  with 
directions  to  rsld  iiuperlor  Cf^urt  to  enter  a  decree  In  acnordance  with 
the  recoaiaendatlon  of  the  Master  In  Chancery,  except  that  the  Judgment 
shall  be  based  on  a  salary  at  the  rate  of  300,00  per  month  for  three 
aonthe  fron  Januar^f  15,  1936,  Judgment  shall  also  be  entered  for  an 
additional  suaa  of  J12, 000.00,  the  aaiount  due  under  the  contract  for 
the  years  beginning  May  1,  1936,  Msy  1,  1937,  May  1,  1938  and  May  1, 
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1939,  at  3,000.00  per  year,  and  that  the  court  shall  retain  Juris- 
dlotlon  in  the  cause  to  enter  Judg^tent  each  year  for  auoh  additional 
amount  as  is  due  under  the  tsnus  of  the  contract,  if  defendant  continues, 
to  use  the  Hobtoe  Guide  Ides  ®nd  material,  and  for  such  other  and 
further  prooeedinga  as  to  law  and  Justice  shall  appertain.  And  it  it 
further  oonaldered  by  the  court  th&t  the  s»ld  apaell&nt  recover  of 
and  froiB  the  said  appellee  his  costs,  by  him  in  this  behalf  expended 
to  be  taxed,  and  that  he  hay©  execution  therefor.* 

A  petition  for  leave  to  appeal  to  the  Supreme  Court  was  deniad.  The 
nandate  w&s  filed  in  the  Superior  Court  of  Cook  County  on  April  26,  1940, 
and  the  eauee  was  redoeketed  and  assigned  to  a  chancellor  for  further 
proceedings  in  aeoordanee  with  the  mandate.  On  June  5,  1940,  the 
defendant  filed  written  objeotions  and  a  petition,  'herein  defendant 
objeoted  to  the  entry  of  any  decree  ot   Jud^ent  against  it  in  the  sua 
of  112,000,00,  or  any  part  thereof,  or  say  amount  alleged  to  be  due  for 
the  yetrs  beglnninfr  May  1,  1936,  ¥^y   1,  1337,  May  1,  193S  and  May  1,  1939, 
and  further  alleged  that  the  paift  of  the  mandate  relating  to  the  sun  of 
112,000,00  vaa  void  and  of  no   effect;  that  the  Appellate  Coia»t  vaa  vrithout 
Juriidietion  to  adjudicate  such  aatters  against  the  defendant,  and  that 
thore  was  not  and  is  not  in  the  record  of  this  cause  any  basis  for  such 
adjudication  against  the  defendant  either  in  the  pleadings  or  in  the 
evidence;  that  defendant  is  not  &nd  never  has  been  indebted  to  the  plain- 
tiff in  said  amounts  or  any  part  thereof,  and  that  it  has  not  during  any 
of  the  enumerated  years  mad©  any  use  whatever  of  the  alleged  Hobbs  Ouide 
idea  or  material,  or  any  part  of  the  subject  matter  of  the  alleged 
contract,  and  had  not  retained  any  of  said  aateriale  or  subject  matter, 
but  on  the  contrary  had  repeatedly  offered  to  the  plaintiff  the 
surrender  ana  Selivfsry  to  him  of  all  materials,  rights,  ideas,  methods, 
data,  records,  correspondenoe,  engravings  and  copyrights  mentioned  or 
contemplated  in  the  alleged  contract;  that  on  April  4,  1938,  plaintiff 
addressed  and  rlelivered  to  the  defendant  a  letter  reading: 

"HoJblywood,  Calif omis  April  4,  1938. 

Mr,   R,  R,   -irteing, 
H.   M.   Oouehe  Co. 
Chicago,    111, 

l>«ar  Mr,   Ervlng; 

At  our  last  conference  you  said  ths t  it  wss  your  Intention  to 
turn  the  guide  baek  to  me  on  Hay  Ist,  and  your  confirmation  at  this 
time  seems  to  be  in  order. 
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If  you  do  not  wish  to  t&ke  such  action  apart  from  our 
lltigstloR  are  you  willing  and  disposed  to  settle  with  aa  on  our  lavsuit 
now  and  pay  na  aun  dua  as  per  our  agreement? 

I  avait  your  reply  snd  tsrras  If  you  are  intereeted  and  thank 
you  novf, " 

The  objections  further  recited  thst  on  April  22,  1938,  defendant  addreesed 
a  letter  to  pleintiff,  reading: 

••April  22,  1938, 
Mr,  Howard  F,  Hobbs, 
1536  Northwestern  Ave. 
Hollywood,  GElifornia 

Dear  SlrJ 

Answering  your  rsoent  letter,  addressed  to  our  Mr.  a.rving, 
your  understanding  is  oorreot  that  we  adhere  to  our  desire  to  turn  the 
guide  baok  to  you  and  that  ve  now  wish  this  to  be  completely  aoconplished 
before  May  1,  1938 • 

«e  wish  you  would  state  more  specifically  what  you  mean  by 
your  suggestion  'to  take  suoh  action  apart  from  our  litigation,  eto,' 
¥e  asiuae  you  ere  aware  that,  under  dete  of  October  6,  1936,  Fred  A. 
Carlepy  serred  on  us  a  written  notice  that  he  olalne  an  attorney's  lien 
for  2Q%   of  all  'ffloniee,  property  and  evaila.* 

Fpo«  our  standpoint,  the  aost  desirable  ^ay  to  aake  delivery 
to  you  would  be  through  Mr.  Garlepy,  thus  saving  us  froai  the  neoeeslty 
of  inquiring  into  your  arrangeaients  with  him.  If  you  do  not  want  to  do 
It  th&t  '-ray,  of  course  that  is  your  affair. 

In  either  eaae  i?e  wish  it  to  be  clearly  understood  that  we  are 
making  no  ua©  of  the  guide  and  have  no  desire  to  use  it;  that  ve  do  not 
wish  to  retain  any  of  the  guide  ideas,  methods,  data,  records,  corres- 
pondence, drawings,  engravings  or  copyrights,  either  those  brought  by 
you  or  those  developed  einoe  you  entered  in  our  employ;  and  that  we  have 
no  iobjeotion  to  your  m&klng  use  of  those  aateriale  ae  you  desire,   '^e 
wish  you  would  take  them  all  as  promptly  as  possible;  and,  as  ve  have 
told  you  before,  >e  would  prefer  that  jou  accept  delivery  before  May  Ist, 

You  should  be  prepared  to  give  us  euoh  receipt  or  rel^aee  ae 
will  assure  us  that  we  need  not  contest  vlth  Mr.  Gsrlepy  his  claim  for 
lien  on  &ocount  of  anything  you  may  receive.   Kindly  adviae  ua  as  to 
when  you  will  scceot  delivery  and  whether  you  vill  handle  it  yourself 
or  by  representative,  •*; 

tlpoit  after  the  final  decree  entered  on  May  16,  1938,  in  the  Superior 

Court  of  Cook  Co\mty  defendant  represented  to  plaintiff  its  offer  to 

deliver  to  him  all  the  materials  and  rights  by  him  claimed;  that  on  each 

of  the  oeenaions  and  until  after  the  final  Judgment  of  the  Aspellate  Court 

the  plaintiff  failed  and  refueed  to  accept  defendant's  offer,  and  failed 

to  provide  defendant  any  protection  against  an  attorney's  lien,  claimed 

by  virtue  of  a  notice  thereof  served  on  defendant;  that  during  the 

pendency  of  the  appeal  in  the  -Apellate  Court,  plaintiff  reengaged  in  the 

business  of  publishing  the  Hobbs  ^^ide  as  theretofore,  but  withheld 

knowledge  thereof  from  the  defendant  until  after  the  final  Judgment  of 

the  Apoellate  Court;  that  shortly  after  the  Appellate  Court  Judgment  of 

December  13,  1939,  plaintiff  a/^mltted  to  defendant  that  he  was  and  had 
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b«9n  tngaged  In  euoh  gxilde  business  and  deslrtd  said  aatsrlels  th«rsfor, 

and  obtained  a  >fslv«r  of  tha  fittomey's  llan  as  to  said  materlale, 

KheraupoA  defendant  surrendered  to  hla  all  the  materials  and  rights  claimed 

by  the  plaintiff  and  executed  all  of  tb«  doeunents  and  assignments  by 

plaintiff  requested;  and  defendant  ooncludea  its  objeotions  by  stating     , 

that  it  stood  ready  to  verify  the  alleg  tions  made,  ana  requested  that     i 

plaintiff  be  ruled  to  answtir  the  objections  and  petition  within  a  short 

day  to  be  fixed  by  the  oourt,  and  that  if  plaintiff  traverse  any  of  the 

allegi^tions  that  the  defendant  be  |>«x^itted  to  offer  its  ppoof  in  supoort 

thereof.  The  defendant  moved  for  an  orSer  pursuant  to  the  prayer  of  the 

petition  and  also  moved  that  plaintiff  be  ruled  to  answer  the  petition. 

On  Jxine  S,  1940,  the  oourt  denied  the  motion  of  defendant  and  on  the 

fc^ame  day  entered  s  decree.  The  decree  overruled  the  exceptions  to  tlie 

Kaster't  report  and  entered  findings  in  aocordanoe  with  the  Master* s 

report.  The  court  stated  the  aaotmt  due  from  the  aefsnaant  to  the  plaintiff 

as  ealat^  for  three  months  commencing  Ji>nuary  IS,  1936,  at  iSOO.OO  per      i 

months  plus  interest  thereon  at  5^  from  the  time  the  monthly  salary  was     ' 

due  until  June  4,  1940;  and  the  svm   of  ;3, 000,00  due  under  the  contract     , 

for  each  year  commencing  M^y  1,  1936,  May  1,  1937,  May  1,  15538  and  May  1, 

1939|.  plus  interest  at  6%  par   annua  from  asoh  of  such  dates  respectively 

to  June  4,  1940,  or  a  total  sua  of  114,648,62.  Thereupon  the  court        i 

entered  .%  Judgment  for  plaintiff  and  againat  defendant  in  the  sum  of 

114,648,62,  "together  with  all  €ost8  of  this  suit,  to  be  taxed  by  the       ' 

I 
clerk  of  this  oourt,  including  the  fee  of  said  Master  in  Chancery  which     i 

is  hereby  fixed  at  the  sum  of  fl,307,55,  plaintiff's  stenographer's        | 

charges  vhioh  were  heretofore  fixed  at  the  sum  of  '360,00,  and  all  other 

taxable  costs  herein  in  said  suit,"  The  decree  concluded  by  reserving 

"Jurisdiction  In  this  cause  to  enter  Judgment  each  year  for  such  additional 

amount.  If  any>^  as  may  be  due  under  the  tet^e  of  the  oontraot,  if  defendant  i 

continues  to  use  the  Hobbs  Ouide  idea  «ad  materials.  Mo  a xlltlonal  testimony 

has  been  heard  in  the  entry  of  this  decree,"  The  defendant  filed  a  direct   , 

appeal  to  the  Supreme  Court  for  the  purpose  of  reviewing  the  last  mentioned  i 

decree  and  filed  its  record,  abstract  and  brisf  therein.   The  case  was 
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dooketed  In  the  Supreme  Court  as  No.  25869,  The  -upreme  Court  transferred 
the  oaae  to  this  court.  The  record,  abstract  and  appellant's  brief  were 
reflled  here.   Plaintiff  filed  Its  brief  In  this  court  and  defendant 
filed  Iti  reply  brief. 

The  first  tiKsrai  point  urged  by  defendant  is  that  "the  Appellate 
Court  exeeeded  Its  Jtirlsdlctlon  in  directing  Judgment  to  b®  entered  for 
four  suoceeslTO  annua.!  inetallmente  of  |3,0..>0,00  eaoh  for  defendant*  • 
eup >osed  uae  of  the  guide  throughout  the  successive  years  from  M&y  1,   1936, 
until  May  1,  1940,"  The  second  point  is  "that  part  of  the  Appellate 
Court  mandate  directing  Jjudgment  for  112,000,00  royalties,  being  in  excess 
of  thst  court's  jurladictlon,  and  the  Sttp«9rior  Court  having  in  its  own 
record  no  pleadings  or  evidence  whereon  to  base  such  a  judgment,  the 
decree  for  thct  amount  is  erroneous  and  constitutes  a  taking  of  defendant' « 
property  without  due  process  of  law,"  Defendant  asserts  as  a  fourth 
point  th*t  "plaintiff  having  preyed  for  an  accounting  and  the  %>pellate 
Court  having  establlehefi  his  right  thereto,  an  appropriate  decree  should 
have  fixed  the  bases  and  the  conditions  of  th@  sceounting,  and  should 
have  directed  the  taking  of  proofs  pursuant  thereto.  There  was  no  basis 
for  elth'-r  the  Appellate  Court  or  Superior  Court  to  state  the  account 
without  such  proofs,*  These  points  vere  passed  on  by  us  in  the  previous 
appeal  and  were  also  considered  by  us  «^en  we  ruled  on  the  petition  for 
rehearing.  They  were  also  considered  by  the  Supreme  Court  at  the  time  it 
denied  defendant's  petition  for  leave  to  appeal  from  our  judgment,   i^e 
infer  that  the  Supreme  Oourt  in  tr&ngf erring  the  instant  appeal  to  this 
court  oonsldered  that  no  constitutional  question  was  involved,   ^here  the 
dtireetion  contained  in  the  mandate  of  an  Appellate  Court  is  precise  and 
unambiguous,  it  is  ths  duty  of  the  trial  oourt  to  carry  it  into  execution 
without  looking  elsewhere  for  authority  to  change  its  meaning  or  direction, 
and  where  the  mandate  contains  express  directions,  it  is  sufficient  of 
itself,  unaided  or  uncontrolled  by  statements  in  the  opinion.  The 
mandate  and  not  the  opinion  governs  when  the  mandate  differs  from  the 
opinion,   nshe^r  v.  Burks.  285  111,  290;  Muhlke  v.  Muhlke.  286  111,  326, 
5  C.  J,  S,  &e«,  196S,   It  is  the  duty  of  the  trial  oourt,  on  the  case 
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being  re{3ooket«d,  to  comply  with  the  maadAte  of  the  Appellate  Ciourt  and 
to   obey  the  dlreotions  therein  without  variation,  even  though  the  mandat* 
may  be  or  le  supposeci  to  be  erroneous.  This  court's  nand&te  eontalns 
express  directions  and  we  are  of  the  opinion  that  the  trial  court  oomplled 
therewith. 

The  third  point  argued  by  defendant  la  that  *lt  wee  error  to 
include  any  of  the  items  of  Interest  emauBersted  in  th©  decree,*  Under 
the  provleione  of  -ec,  2   of  Ch«p«  74,  111,  Rev,  Stitt.  1939,  known  ae  the 
"Intereet*  stature,  creditors  are  allowed  to  receive  Interest  at  the  rate 
of  &%  |>er  annum  *for  all  monlee  after  they  beeoiae  due  on  any  bond, 
promlBsory  note  or  other  instrument  of  writing  ♦  *  *, "  In  the  Instant  case 
the  action  was  on  an  instrument  of  writing,  C?ur  view  1®  that  the  plaintiff 
it  entitled  to  the  interest  as  alldved  In  the  decree.  In  its  reply  brief 
defendant  aiaintalne  that  "If  the  Appellate  Court  mandate  was  final  and 
binding,  then  the  ^perlor  Court  had  no  jjower  to  revise  it  by  adding 
interest  «ot  authorised  by  the  Appellate  Court,"  It  vlll  be  observed, 
however,  that  the  aandate,  after  giving  eoeclfic  directions,  also  remands 
the  eauee  ^for  such  other  and  further  proceedings  aa  to  law  and  Justice 
shall  aopertaia.**  We  are  of  the  opinion  that  under  ths  mandate  the  trial 
court  properly  allowed  intsreet*- 

fhe  fifth  point  advsncsd  by  defendant  is  th«(t  "it  was  error 
to  tax  M©,eter*i5  fees  in  this  decree,*  Befendant  cites  the  case  of 
CowstoO;  V,  nor^n  P^^-tk   trust  '■  Savings  Bank.  367  111.  276,  to  support 
its  contention,  fhe  abstract  filed  by  the  defendant  omits  the  Master* e 
certificate  of  servlae  upon  which  the  trial  court  acted.  The  record  does 
not  show  that  defendant  objected  to  the  Master's  fees  in  the  arsuaient 
before  the  Chancellor*  we  are  of  the  opinion  that  defendant's  contention 
that  it  was  error  to  tax  the  Master*©  fees  in  the  decre©  is  without  aerit. 
Finally,  def  ndant  declares  that  ^the  decree  contains  findings  not 
authorized  or  suggested  by  the  Appellate  '-ourt,  and  not  warranted  by  the 
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evidence,  wherefore  it  should  be  reversed  and  the  oause  reauinded  for 

further  eonelder&tion  of  thoee  elesente,**  v,e  are  eetlsfled  thftt  the 

Chanoellor  ^».s   right  In  Including  the  findings  of  the  Maeter  la  the 

deoree. 

For  the  resisone  stated,  the  decree  of  the  Superior  Court  of 
Cook  County  ie  affirmed. 

mmh,    P.J.  AND  Dg«lS  E.  SULLIVAH,  J.  aOKCMR, 


.    .       ,i^3B 
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FFOPLE  OF  THi;   STATE  OF  ILLINOIS,    ©x  rel, 
JOHW   3,    HUSGH, 


MILTON   PBISTEKSTEIII   and 


Appellant i« 


itJNTi:  COURT 

COOK   COUNTIC, 


I.A.  673 


MR,  JUSTICE  mMt%   E.  SULLIVaU  DaiVElED  THE  OPIKIOH  OF  THE  GOtJKT, 

The  appellants  tsilltan  fastens teln  and  B«m«jr  Tract,  who  were 
the  respondents  In  the  trial  court,  have  set  forth  their  etatemsnt  of 
the  eaee  eubstantially  as  stated  here.  The  petitioner,  appellee  herein, 
hat  taken  no  exoeptlon  to  the  faete  as  stated  by  respondents,  so  ve 
asauae  them  to  be  oorreot.  They  are  as  follows t 

It  is  alleged  that  at  a  prliaary  election  neld  In  Chicago  on 
April  12,  1936,  the  respondent,  Milton  Festensteln,  served  as  Deaacratic 
Judge  in  the  49th  pre^^einot  of  the  24th  vard.  The  respondent,  B&rney 
Tract,  sefved  as  Republican  Judge,  Mildred  Klein  was  the  remaining 
Hepublioan  Judge,  and  Molly  Cohn  and  Hose  weinstein  were  Demoeratie  and 
Bepllbliean  olerks  respectively. 

It  is  further  alleged  that  these  proceedings  were  originally 
brought  againet  the  entire  election  board  of  the  precinct  under  ^^ection 
17  of  the  Primary  1ms   (111,  ©ar,  Stats.  1939,  Chap.  46,  Se©,  381.)  On 
February  16,  1939,  a  petition  was  filed  in  the  County  Court  of  Cook 
County  by  John  S,  Rusoh,  chief  clerk  of  the  Board  of  Election  Commissioners 
That  petition  alleged  that  all  the  members  of  the  elafCClon  board  were 
guilty  of  various  types  of  misconduct.  On  February  16,  1939,  Edmund  K, 
Jareeki,  Judge  of  the  County  Court  of  Cook  County,  entered  an  order 
giving  leave  to  file  the  petition.  The  order  contains  recitals  concerning 
various  types  of  alleged  misconduct  by  the  members  of  the  board.  This 
order  directed  thst  all  of  the  respondents  be  attached  forthwith  and 
committed  to  Jail,  unless  they  gave  bond  in  the  sum  of  2,500  eaeh.  The 
order  was  entered  ex  parte,  without  notice  to  respondents, 

Tfes  trial  of  said  case  was  commenced  on  j>eptember  22,  1939, 
and  on  thi^t  day  the  respondents  filed  a  petition  praying  that  the  cause 

i  i 

V  (  assigned  to  some  Judge  other  thio)  the  Honorable  £dmund  K,  Jareeki. 


i.r  r  TA 


:T'",:ST    ■   n      1".     "^^T,':''-   '      -;Tl»P 


-n 


I  y,  .»*nftXX»c« 


.  '  J nw^aoc(j»9n.  x*f  ^^t»$n  qa  dt»jKt  htl9  »t  iioitq»oxr«  on  fisjtst  t«if 

a&tiP9t  tebkn:   >;vf^A0»rt<3  »if^  to  &^so<j(  if<$Xt^X»  »^i#a9  fidif  tealAgM  td^tyt€ 

'-'■"  ^„  *fi?oO  x^««'«o  spt  in  .a*xn  s      n-i.-'XJ»e  •  4§sex  ,8X  v»«J''*«<'*^ 

•  I  hmsfDb'i   ^S'Sex   ,0X  x'tjatt'5  ,'t»ffe«c^«Xfl'  t©  »*<?t*  ntfoiteT  ^o  t*i^^*3 

j/ntm^Mnoc)   =:X«BtXa«n  Bnta;t«©«»  ^»&nro  9Af     ,n^ltl$n€(  *dt  »X11  o#  •▼^•X  '^alrt-g 

sJtilT      .iJiiiiocf  ©ri*  to  **i«^ffl©it  043"  x<^  J©»fefiooaX»  bv$^f.I&  to  a^cnt^  iiroitav 

feiw  dtlvAStoJ.  b9ti9mSt$i  arf  8i;fn«6i!ocTe©n  «rf»  to  XX«  tmis  bttovntb  t^bno 

IT      ,tl9A9  005,5     to  m'-  'ftecf  mvsrg  x*^^  a««X«o    »Xi«t   O'  A»**i«iiio« 

^■ri.cj    ,.     -..«  .iti-.f  '   '^^  3«*\o  6X««  te  XjsJ^:^  eiff 

*»W30  attff  *»iU  a*»Ax.    -'.  ij^jiJK..   -.  D»XXt  s?n®&«©<f8ft*r  «rf#  X«fi  tiuLi  no  fcna 
,tsto»nijit  ,«  t>tiumt.^  -'■-'—■-'rr.jji  ^tii  tiaat  i^Aio  9^bui  oirea  ot  fitAs^**'      ^ 


z 

That  petition  w&a  denied.  The  court  heard  the  testimony  of  t ro  watchers 
who  ha*  been  present  at  the  polling  place.  The  testimony  of  a  handwriting 
expert  w&s  also  taken.  A  lengthy  stlpttlatlon  vas  entered  into  by  the 
parties  concerning  custody  of  the  ballots  from  the  time  they  were  turned 
oTsr  to  the  Election  Cosaaissionere  by  the  respondents,  All  of  the 
respondents  testified  in  their  own  behalf  and  denied  the  charges* 

On  September  30,  1939,  the  court  ente*red  a  judgment  order 
which  order  found  that  Hose  weinetein  and  ^&ly  Cohen,  the  clerks,  had 
failed  to  keep  their  tally  sheets  in  the  manner  prescribed  by  l^aw  and 
by  the  rules  of  the  Sleotion  Ci^uaiss loners,  but  the  court  also  found  that 
their  failure  to  do  so  did  not  aaoiait  to  misconduct  and  misbehaTior  in 
their  office,  and  they  were  discharged.  The  court  also  found  that  Mildred 
Klein  had  acted  as  a  judge  during  th^  Toting  but  had  acted  only  as  a  clerk 
during  the  canvass  of  the  ballots,  fhe  order  found  that  she  did  not  permit 
or  acquiesoe  in  permitting  alteration  of  ballots  and  that  she  had  purged 
herself  ©f  contempt.  She  was  accordingly  found  not  guilty  and  diseharged. 

Milton  Festenstein  and  Barney  Tract,  judges,  were  found  guilty  of i 
1,  Permitting  or  acquiescing  in  permitting  the  precinct  captain 
to  assist  voters  and  mark  their  ballots* 

2.  Making  a  false  oanvase  of  the  votes  oast, 
3.  Permitting  or  acquiescing  in  permitting  official  ballots  to 
be  changed,  altered  or  erased. 

Milton  Festeneteln  was  sentenced  to  three  years  in  the  county 
jail,  Barfiey  Tract  was  sentenced  to  serve  two  years  in  the  county  jail. 

No  point  Is  raised  on  the  plcftdlngs,  but  It  shoiad  be  noted 
that  the  petition  did  not  charge  the  respondents  with  permitting  Illegal 
alteration  of  ballots. 

The  theory  of  the  petitioner  Is  reflected  by  the  Judgment  order. 
It  contends  that  the  ti^  respondents  are  guilty  of  permitting  the  precinct 
captain  to  assist  voters,  of  making  a  f^lse  canvass,  and  of  permitting 
lllegA  alterations  of  official  ballots* 

Respondents*  theory  is  that  the  jud»jment  should  be  reversed  for 
the  following  reasons: 
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1«   Haspondenti  were  not  given  &   fair  and  lapartl&l  trial. 
The  trial  Judge  was  dlaouallfled  frooi  hearing  the  case, 

2,  The  '-'ounty  Court  exceeded  Its  jurisdiction  by  opening  the 
ballot  box  and  exaiBlnlng  the  contents  thereof  and  receiving  the  ballots 
In  eTldenoe  aore  than  six  months  after  the  primary  vlth  no  election 
contest  pending* 

3,  The  finding  end  Judgment  of  the  trial  court  are  contrary 
to  the  erldenee. 

The  first  question  presented  to  us  for  consideration  Is:  Wae 

the  trial  Judge  disqualified?  In  considering  such  question  wa  call 

attention  t©  Case  No.  41S88,  Apellate  Court,  First  L'latrlct  of  Illinois, 

entitled,  J^eople  of  the  state  ot   Illinois,  ex  rel.  John  S>  Rueeh.  Aaoellee 

▼.  ienry  Uvln^  Minnie  Hlrsch.  Lillian  Jothettln.  Sgrtha  ach&llaan.  Joseph 

Hoseofeld.  ADoeXlante.  wherein  the  s&me   charge  was  made  relative  to  the 

trial  Judge  larho  >ms  a  candidate  in  that  Bsme   primary  election.  In  that 

ease  this  court  cited  from  the  case  entitled,  l>eoDle  of  the  S^tate  of 

|^U>>o,^§.  t¥  i*?,^  #^  a,  j^uso,!^,  ^'gpell^^   ▼*  %rK^rf^  CunrAnKh^t  at  ^;., 

i^pellate  Court  No,  40896,  ij^hereln  it  was  said: 

"The  record  In  the  Instant  case  dleclosee  an  unusual  and  novel 
situation.  The  trlftl  Judge  was  a  candidate  for  renomlnatlon  by  his  party 
at  the  same  primary  st  which  It  is  (Alleged  reeponaents  were  guilty  of 
fflisoonduct.   Their  alleged  acts  of  ailsbehavlor  directly  affected  his 
G&ndidacy,   It  vee  charged  thct  def ~ndants  as  officials  accuiesced  in  the 
conduct  of  persons  ^o  erased  the  crosses  on  ballots  in  the  square  before 
the  name  of  the  trial  Judge  and  ma<le  crosses  In  the  square  opposite  the 
name  of  his  opponent.   It  is  fflanifeet  the  trial  Judge  was  intensely 
interested  in  these  alleged  actions,   *'©  have  recited  the  fsots,  and 
comaent,  we  think,  1§  not  required.  There  -?EiS  no  reason  why  the  oases 
against  these  respondents  should  not  have  been  tried  by  another  Judge. 
We  hold  the  record  shows  he  wss  disqualified,* 

There  will  be  no  necessity  of  considering  the  other  allegations 

of  error.  Having  reached  the  same  conclusion  as  was  reached  in  the  case 

from  which  we  have  Just  quoted,  the  Judgaent  of  the  County  Court  is  hereby 

reversed  and  the  cause  is  remanded  with  directions  to  transfer  the  hearing 

of  this  cause  to  soae  other  Judget 

JUDGMENT  REVERSED  AKD  CAUSI 
REMAMDED  WITH  DI RECTI 0H9» 

HEBF.L,  i».J.  AKr.  BURKE,  J.  COHCtlR, 
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CHICAGO  TITLC  AND  TRUSf  ConpmX,    as   Tru8t«© 
vmA9r  Trust  De«d  dated  November  IS,   1925,    pe- 
eord«d  as  Doouiaent  No.  911712^, 

(Plaintiff)   and  Appellee, 


TWO-0-ONE   lABf 
P0RATI08,   a  00 


ac^buildirI'  cor-. 


fendante 


fflSJJIf  8.  OASf:, 

(ffetltionllr'}  and  Appellant, 


CHICAGO  fITLS  ARC  THO'^t  0OMP,A^I,  as  Trustee 
under  Trust  Deed  Koveraber  IS,  1§^6»  recorded 
ae  Doeument  No,  9117122,  et  al,. 


)  APPEAL  FROM 


COURT 


COtFNTir. 
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Ml.  JUSTICE  DENIS  «.  8m.LlYAll  BELIfERES  THE  OPISIOK  OF  THii  COURT. 


Froffl  the  eonfllcting  stateaentis  ppeeeated  to  us  by  the 
▼erloue  parties  in  this  cae©,  *rs  have  decided  to  tet  forth  the  following 
as  a  statement  of  faots. 

On  July  30,  1936,  a  complaint  T^ae  filed  to  foreolese  a  flret 
trust  deed  for  1925,000,00,  securing  1,684  bonds.  The  coaplaint  alleges 
interest  ©n  the  bonds  maturing  on  or  prior  to  H&j   16,  1S33,  all  p«ld. 
The  defaults  alleged  consisted  of  failure  to  deposit  money  as  interest 
Koreaber  la,  1933,  19,457.50,  and  also  defaults  in  oayaent  of  interest 
due  May  15,  1954,  November  1§,  1954,  May  15,  1935,  November  15,  1955, 
May  15,  1936  and  pre-payments  due  Hovember  18,  1<?35  and  May  15,  1936. 
Also  defaults  alleged  on  payment  of  taxes  1928,  1929,  1930  and  second 
installaent  on  1934.  The  coatplaint  alleges  thst  bonds  Ho.  1510  io  1684 
anounting  to  1175,000.00  subordinated;  second  mortgage  bonds  of 
3176,000.00,  The  complaint  maltes  as  exhibits  alleged  agreement  for 
extension  dated  May  31,  1952,  lissignments  of  rents  of  same  date,  bill 
of  i-ele  of  ease  date  and  alleged  declaration  of  trust  dated  June  15,  1932, 
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Th»  complaint  further  alleges  legal  title  to  furniture  in 
building  In  '^bert  p.  Neeeler  for  the  benefit  of  those  named  In  the 
trust  deed  of  date  June  18,  1932;  that  all  conditions  precedent  hare 
been  performed  by  the  Chicago  "^Itle  and  Trust  Company,  ss  tinistee;  that 
at  the  tine  of  said  extension,  bonds  91-186  aaoxmtlng  to  367,000.00 
was  extended  by  endorsement  thereon  until  Koveaber  15,  1940, 

The  complaint  further  alleges  th&t  on  February  13,  1935, 
plaintiff  ae  trustee  served  on  the  mortgagor  and  Robert  P,  Messier  a 
written  notice  of  defaults  dated  February  11,  1935, 

the  eonplalnt  further  alleges  that  first  trust  deed  conetitutee 
&  first,  prior  and  paramount  lien  upon  all  the  lands  and  property 
■ortgaged  conveyed  thereby  and  upon  all  the  reMs,  issues  and  profits 

thereof* 

the  complaint  further  alleges  dissolution  by  attorney  general 

of  State  of  Illinois  of  SOI  £.  Delaware  Place  Building  Corporation, 

The  complaint  prays  (k)  "That  the  court  find  by  its  decree 
that  said  Bobert  P,   Keseler  is  rested  -srlth  legel  title  to  the  goods, 
chattels  and  property,  furniture,  furnishings,  fixtures  and  equipment 
located  in  the  building  commonly  known  as  Two-'>-One  k,  Delawar*  Place 
Building  Corpora  tl on  and  yore  fully  deecribed  in  the  bill  of  sale  dated 
May  31,  1932  (Lxhiblt  IV  Jhereof)  for  the  ultimate  use  and  benefit  of 
the  parties  described  and  set  forth  In  the  Declaration  of  Trust  dated 
June  16,  1932,  executed  by  said  Robert  P,  Nessler  (Exhibit  ?  hereof)  In 
the  order  of  priority  as  therein  listed  and  described, 

'Hie  only  contest  in  this  case  comes,  ve  gather,  from  the 
answer  and  petition  of  Minnie  H,  Case  and  Charles  F.  Renry.   On  September 
6,  1936,  the  Joint  answer  of  Minnie  H,  Case,  Charles  f\   Henry,  Howard 
D,  Henry  and  Louise  Henry  and  201  K,  Delaware  Place  Building  Corporation 
vas  filed,  the  last  named  defendant  being  the  owner  of  the  fee  and  the 
reader  of  the  bonde.  The  answer  denies  thist  ^^bert  P.  Messier,  as 
trustee,  is  the  owner  of  all  the  goods,  chattels  and  property  specified 
in  paragraph  14  of  the  complaint,  for  the  use  of  the  persons  specified 
In  paragraph  16  of  the  complaint,  and  set  forth  in  Exhibit  V  of  the 
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ooapl&lnt,  but  allagss  th«  fact  to  b«  that  Minnie  H.  Cass  la  the  ovn»r 
of  cueh  property^  and  has  tha  present  right  of  possession  and  use  of 
the  same;  that  the  defendants  have  no  knowledge  of  the  execution  and 
dellTery  of  trust  instrument  (Exhibit  V)  and  therefore  deny  the  execution 
and  dellTery  of  the  sane.  Minnie  K.  Case  ol&ias  ownership  of  the 
furniture,  fumlehlnge  and  eoulpaient  oontelned  in  the  building  jcnovn  as 
201  £«  Delaware  Place  building,  as  aforesaid* 

On  November  6,  1936,  the  notlo®  and  petition  of  Minnie  H, 
Case  was  filed  and  said  petition  alleges  th&t  she  is  one  of  the  defendants; 
that  the  trustee  filed  its  coaplaint  as  amended  to  foinsolose  the  first 
mortgage  trust  deed;  that  on  August  8,  1936,  Frasit  0«  Rathje  was 
appointed  receiver  of  the  property  and  premises,  which  premises  are 
improved  with  &  sixteen  etory  building,  inoluding  &   penthouse  on  the 
roof  of  said  building  which  oontains  seven  rooms  now  occupied  by  petitionei; 
that  she  was  at  the  tiae  of  the  filing  of  the  original  bill  of  cotaDlaint, 
and  Is  now,  in  poaseasion  of  the  penthouse  snd  is  not  paying  any  rent 
therefor  to  said  receiver;  that  there  are  127  faaily  units  in  the  building, 
aporoxiaately  65  of  which  were  furnished  end  rented  as  furnished  apart- 
ments or  units;  that  the  furnishings  and  equipment  of  approxisately  65 
apartments  were  then  and  still  are  the  property  of  said  Minnie  H.  Case; 
that  unde^--  the  agreeaent  c3ated  May  31,  1932,  it  wg^e  agreed  that  J 

(a)  The  "First  Mortgage  trustee*  (subject  to  procuring  the 
consent  of  the  holders  of  bonds  numbered  91-166,  and  the  consent 
of  not  less  than  75*"  of  the  legal  holders  of  all  other  unnaid  and 
outstgndlng  bonds  of  said  first  mortgage  issue)  agrees  to  cause  the 
indebtednesg  evidenced  by  bonds  nuiabered  91-166  both  inclusive,  as 
described  In  &nd  secured  by  the  trust  deed  hereinbefore  referred  to, 
to  be  extended  (subject  to  the  provisions  thereof)  by  enAorseaent 
thereon  until  November  15,  1940* 

(d)  The  owner  agrees  to  sell,  warrant,  assign  and  transfer 
to  Botaert  F,  Nsssler  (therein  mentioned  &s   trustee)  good  and  clesir 
title  to  all  the  personal  property  then  located  In  the  mortgaged 
property,  excepting  only  the  personal  property,  furniture,  furnish- 
ings and  equipment  owned  by  this  defendant  located  In  the  bungalow 
on  the  roof  of  said  preaises,  by  Bill  of  ele  containing  the  teras 
as  set  forth  therein  and  the  document  attached  thereto,  marked 
Exhibit  *B"  (which  exhibit  is  expressly  aade  a  part  of  said 
extension  agreement*) 

It  is  claimed  by  the  said  defendant  Minnie  H*  Case  that  it 

vas  the  intention  of  the  parties  to  said  extension  agreeaent  to  place 

Robert  P,  Ressler,  bs   trustee  in  possession  of  the  mortgaged  property. 
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for  the  benefit,  first  of  th©  unsubordinated  first  mortgage  bondholders, 
aeeond  of  the  subordinated  first  mortgage  bondholders*  sind  third,  of 
the  second  mortgage  bondholders,  and  that  all  principal  tsayments  of 
the  first  mortgage  up  to  and  including  November  15,  1934,  might  be 
extended  so  th£;t  only  interest  might  be  payable  on  suoh  unsubordinated 
first  mortgage  bonds  during  the  next  three  years  and  miig^t  be  payable 
only  out  of  eirmed  income  derived  from  the  operation  of  the  mortgaged 
property  and  to  the  extent  that  @ald  interest  ie  not  now  paid  out  of 
earnings,  it  might  be  oapitallsed  as  additional  principal  due  Novenber 
15,  1940;  tbiat  the  second  mortgage  prinelpal  might  be  extended  until 
November  15,  1940,  and  that  interest  during  the  next  three  years  might 
likewise  be  capitalized  as  additional  prinoipal  due  at  eaid  time,  and 
that  said  Hobert  ?,  Nessler,  as  trustee,  under  the  ^s^ignment  of  Hente, 
(therein  more  specifically  referred  to)  might  be  authori«ed  to  apply 
the  net  income  derived  from  the  mortgaged  pr«»alffta  «J  provided  by  t  he 
terms  of  ^aid  eictension  agreement* 

Said  petitioner  Minnie  B.  Case  further  claims  that  said  pr^iises 
vere  turned  over  to  s<iaid  l^obert  F,  l^@ssler  and  that  all  of  the  rents, 
income,  issues  and  oroflte  therefrom  were  taken  out  of  her  hands;  that 
there  vat  no  default;  that  @aid  extension  agreement  was  not  carried  out 
and  that  the  oonsiaeration  failed;  thtt  there  was  no  consideration  for 
the  delivery  of  all  her  right,  title  and  interest  in  and  to  the  furnishings 
and  ecpipjsent  contained  in  approximately  65  apartments  located  in  said 
premises,  namely,  201  East  Belaware  Flsoe;  that  neither  plaintiff  nor  the 
receiver  has  any  right,  title  or  Interest  therein;  that  the  equitable 
right,  title,  claim  and  interest  in  same  is  in  said  Minnie  H.  Case  and 
that  the  legal  title  thereto  was  then  and  is  still  vested  in  ^obert 
f.  Messier,  as  trustee,. 

It  appears  from  the  evidence  that  Minnie  H,  Case,  the  petitioner, 
owned  part  of  th©  fuitiiture  in  the  building  in  ausstion  which  contained 
127  family  units,  apt)roximately  65  of  which  were  furnished;  that  she  also 
owned  in  excess  of  95%   of  the  etook  of  the  building  corporation  which 
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owned   title  to  the  building;  that  the  Inooao  ves  not  sufficient  to  pay 
the  interset  on  the  bond  ieeue  and  taxee;  thst  apparently  all  intareated 
parties  entered  into  an  &greeaient  in  1932  for  the  extension  of  the 
foreoloeure  period  until  the  year  1940,  and  pursuant  to  thie  understanding 
they  entered  into  the  following  agreement: 

^ereas,  the  party  of  the  first  part  is  the  owner  of  the 
equity  of  redemption  in  and  to  the  resl  estate  and  premisee  situated  in 
ti  e  City  of  Chioago,  County  of  Cook  and  state  of  Illinois,  commonly  Imown 
as  *201  iifist  Delaware  Place*,  and  known  by  lef^al  description  as; 

Lota  thirteen  (13)  and  fourteen  (14)  in  Lake  Shore  Drive 
Addition  to  Chicago,  a  subdivision  of  parte  of  blocks  fourteen  (14) 
and  twenty  (20)  in  ©anal  Trustees*  Subdivision  of  the  South 
fractional  quarter  of  Hsction  three  (?)  Township  thirty-nine  (39) 
Sorth,  Range  fourteen  (14),  East  of  the  Third  Principal  Msridian,  in 
the  City  of  Chicago,  County  of  Cook  end  State  of  Illinois;  and 

^ereaa^  said  premises  are  presently  subject  to  the  lien  of 
s  first  mortgage  froai  the  party  of  the  first  part  to  Chicago  Title  and 
Trust  Company,  as  Trustee,  which  trust  aeed  is  dated  November  15,  1925, 
and  recorded  in  the  office  of  the  Recorder  of  Deeds  of  Oook  County, 
Illinois,  on  Deoetaber  7,  192S,  as  l5ocum®nt  No.  9117122,  securing  the 
payment  of  an  iseue  of  first  mortgage  bonds  for  the  aggregate  sum  of 
e9g6,000,00  upon  ^leh  there  r^nalns  an  unpaid  balance  of  yeso, 500,00, 
with  Interest  thereon  at  the  rste  of  B%  per  annum,  reference  to  which 
trust  deed  and  to  ©11  the  terms  thereof  is  hereby  expressly  made;  and 
•■Whereas,  a  portion  of  the  bonds  described  in  and  secured  by 
said  first  mortgage  trust  deed  aggregating  il75, 000,00  hsve  been  subor- 
dinated by  endorsement  thereon  to  the  remaining  out standing  bonds  of 
said  issue  aggregating  l@8&, 500,00;  and 

herese,  said  premises  are  also  subject  to  the  lien  of  a 
certain  second  mortgai^e  trust  deed  from  the  party  of  the  first  part 
to  Chicago  Title  and  trust  Company,  as  Truste^B,  which  trust  deed  is 
dsted  November  15,  1925,  and  recorded  in  the  office  of  the  Recorder  of 
Deeds  of  Cook  County,  Illinois,  on  t^ecember  18,  1925,  as  Docuaiant  No, 
9128500,  and  which  trust  deed  secures  the  payment  of  an  iseue  of  second 
mortgage  bonds  aggregating  the  principal  sum  of  Cfl75,0D0.0Q  upon  which 
there  remains  a  Mpssent  unpaid  balance  of  ^110,000,00,  with  interest 
et  the  r&te  of  &f%   per  annum,  reference  to  ^hich  trust  deed  and  to 
all  the  terms  thereof  is  her^fby  expressly  made;  and 

^vhereas,  the  ineomie  presently  derived  from  the  operation  of 
the  mortgaged  premises  has  been  and  is  Insuffioient  to  pay  all  accruing 
taxes  and  assessments  and  prinoisal  and  Interest  on  the  encumbrances;  and 

isfhereae,  a  Lmrge  portion  of  the  1927  general  taxes  levied  ajjainst 
the  mortgaged  premises  remain  unoaid,  and  the  general  taxes  levied 
for  the  years  i928,  19£9,  1930,  and  subsequent  yesre  likewise  remain 
unpaid;  said  uni:»&ia  taxes  being  substantially  as  follows; 

Balance  due  1927  general:  taxes i  9,980.00 

and  interest  and  penalties, 

1926  general  taxes  ,  18,687,12 

and  int«ri-5gt  and  penalties, 

1929  general  taxes  ,  .  , 82,136,76 

and  interest  and  penalties, 

1930  general  taxes  (estimate)  ,  18,000,00 

v/hereas,  the  *  Owner*  has  defaulted  in  the  payment  of  the 

principal  and  Interest  due  May  1&,  1932,  on  the  first  mortgage;  and 
In  the  payment  of  the  principal  aJBd  interest  due  Hay  15,  1932,  on  the 
seeond  mortgage;  and 

Whereas,  the  ^ Owner*  and  the  *First  Mortgage  Trustee*  and 
the  *  Second  Mortgage  Trustee*  and  Lawrence  intern  *  Coaipaay,  as  the 
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ttndenrrlter,  are  all  desirous  of  eff«otlng  a  peadjuatment  of  the  pajrmenta 
required  to  be  raade  by  the  'Owner*  on  the  existing  aortgages  so  ae  to 
permit  the  applicrtlon  of  a  large  portion  of  the  lneo«e  derived  from 
the  operation  of  the  mortgaged  property  for  the  payment  of  delinquent 
taxes;  and 

'Alaereas,  all  of  the  parties  hereto  belieye  It  to  be  to  their 
respeetlve  beet  Interests  to  extend  certain  prepayments  and  oapltallze 
certain  interest  payments  in  ord«r  to  avert  the  neosssity  of  immediately 
instituting  foreclosure  proceedings  on  the  mortgr.ges;  and 

Whereas,  heretofore  on,  to  wit,  the  S3rd  day  of  January,  A,  t>, 
1932,  the  *  owner*  did  execute  and  deliver  an  Asslgnfflent  of  Rents  to 
Robert  P.  Messier,  as  Trustee,  transferring  all  the  rants,  income  and 
profit  derived  from  the  operation  of  the  mortgaged  property  for  the 
use  and  benefit  of  the  flret  and  @eeond  mortgages;  and 

^ereas,  said  i?obert  P,  Messier  has  ever  since  January  23rd, 
1932,  be»SfD  in  possession  of  the  mortgaged  property  ae  Trustee  under 
said  assigfment  and  has  collected  the  rente,  i&sues  and  profits  there- 
from, and  has  available  for  distribution  at  this  time  a.   sum  in  excess 
of  '24,000,00,  which  sum  the  parties  desire  to  apply  in  acoordanoe  with 
the  provisions  hereof;  and 

Whereas,  M.  H,  Case  Is  the  owner  of  certain  personal  property, 
furniture,  furnishings  end  equipment  located  in  the  mortgaged  property 
and  la  desirous  of  conveying  said  furniture  as  consideration  for  the 
extension  of  principal  and  the  oapitallEation  of  interests  herein 
granted  by  the  first  &n&   second  mortgagee©  to  the  'Owner,* 

Now,  Therefore,  in  oonsideratlon  of  the  premises,  and  in 
further  consideration  of  the  mutual  covenants  and  agreements  hereinafter 
contained,  the  parties  hereto  covenant  and  agree  ae  followsJ 

fhe  preambles  and  recitals  of  this  agreement  are  expressly 
made  a  part  of  the  covenants  hereof^,  and  this  agreement  is  to  be  construed 
In  the  light  thereof. 

First:  The  *  First  Mortgage  Trustee*  (subject  to  procuring  the 
consent  of  holders  of  bonds  numbered  91  to  166,  both  inclusive,  and  the 
consent  of  not  less  than  75%  of  the  Img&l   holders  of  all  other  unpaid 
and  outstanding  bonds  of  said  first  mortgage  issue,  agrees  to  cause 
the  Indebtedness  evidenced  by  bonds  numbered  91  to  166,  both  inclusive, 
38  deserlbed  in  and  secured  by  the  trust  deed  recorded  as  Document  No, 
91171S2,  which  bonds  aggregate  the  principal  sum  of  57,000,00  and 
mature  serially  beginning  May  15,  1932,  and  ending  November  15,  1934, 
to  be  extended  (subject  to  the  orovlsione  hereof)  by  endorsement  thereoa 
until  November  15,  1940, 

Seoondt  The  'Banker*  agrees  to  procure  the  approval  of  the 
legal  holders  of  all  the  subordinated  first  mortgage  bonds  to  this 
agreement,  and  further  agrees  that  said  holders  will  consent  to  forego 
the  payment  of  interest  on  said  subordinated  first  mortgage  bonds  for  a 
period  of  three  y®a#8  (except  as  earned  from  the  operation  of  the 
mortgaged  property),  and  to  capitalize  all  interest  not  so  nald  out 
of  earnings  as  additional  principal  due  November  15,  1940, 

Yfalrdi  The  •Second  Mortgage  Trustee •  (subject  to  procuring  the 
consent  of  all  the  legal  holders  of  the  unpaid  and  outstanding  bonds  of 
said  second  mortgage  issue)  agi*ees  to  cause  the  maturity  of  all  the 
remaining  outstanding  and  unpaid  bonds  of  said  issue,  to  wit,  bonds 
numbered  83  to  222,  both  inclusive,  for  the  aggregate  principal  sum  of 
1110,000,00,  which  mature  serially  beginning  J<ay  16,  1932,  and  ending 
November  15,  1935,  to  be  extended  (subject  to  the  provisions  hereof) 
by  endorsement  thereon  until  Novembor  15,  1940, 

Fourth ;   The  'Banker*  agrees  to  procure  the  approval  of  the 
legal  holders  of  all  the  second  mortgage  bonds  to  this  agreement,  and 
further  to  proeure  their  consent  to  forego  the  payment  of  all  Interest 
for  a  period  of  three  years  and  to  capitalize  said  interest  as 
aadltlonal  principal  c3ue  November  15,  1940, 
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Fifth;  "^e  'Own«r*  does  h«r«by  authorize  and  rUrect  -Robert 
P.  Neselisr,  Truetes  under  the  nssignsBent  of  Hants  of  January  23,  1932, 
to  disburse  the  moneys  on  hsn<3,  first,  to  the  payment  of  interest 
due  May  15,  1932,  on  the  unsubordinated  first  aortg&ge  bonds  and  the 
b&lanoe  to  the  payment  of  the  Intereet  due  May  15,  1932,  on  the 
subordinated  first  mortgage  bonds. 

The  'CVner*  in  consideration  of  extensions  hereinabove 
granted  agrees: 

(a)  To  execute  a  Trust  Indenture  In  the  nature  of  a 
surrender  of  possession  and  an  asslKntrjent  of  all  rente,  Inoome,  Issues 
and  profits  dertted  from  the  operation  of  the  mortgaged  property  to 
Hobert  P.  liessler,  as  Trustee,  which  Indenture  will  be  In  forta  eub- 
stantlally  as  set  forth  In  Exhibit  •A*  attached  hereto  and  which 
exhibit  la  expressly  made  a  part  of  this  sgre^stBent;  and  to  plsoe 

said  flobert  ?,  Kessler  in  actual  possession  of  the  mortgaged  prop^rtft 

(b)  To  #xeoute  and  deliver  such  additional  Interest  coupons 
as  may  be  necessary  to  evidence  the  Installments  of  Interest  due  on 
the  sever®!  mortgisge®  during  said  extended  period,  and  to  execute 

and  deliver  such  other  and  different  doenaients  as  may  be  reasonably 
required  by  th*  other  parties  hereto  to  osrry  out  the  taras  of  this 
agreeaent. 

(o)  To  execute  an  &BSlg;nraent  to  Hobert  P.  Nessler,  as 
Tm*tee  under  said  Aaslgnraent  of  f'entE,  of  all  asses  amenta  levied  by 
the  owner  as  against  Its  stockholders  ani  cooperative  ownars,  and  to 
assign  existing  leases  with  tenants  to  sa.id  Hobert  F,  Hesaler,  as 
Trustee, 

( <3 )  to  cause  f^^   H.  Case  to  sell  and  warnmt.  aeeian  and 

iaEly,.^M.affr|9<^?i  prTOfir,^y>  r^m^^r^,  .f^r^U^^Qga  tpd,  Mg|^i?ffiffQ,t,,„ 

t^m^A  >y  n,  $t   g^if  Iftgft??^,  m  t|^e,.,^,i]g^ga,OT«,^  Sill  of  Sale  oontalnlng 
the  terms  as  set  forth  in  the  doouisent  attached  hereto  and  mferked 
Exhibit  •!•  and  which  exhibit  Is  ©xpre 8©ly  made  a  p&rt  of  this  agree- 
ment, and  to  deliver  actual  possession  of  said  personal  property 
to  said  ?^obert  F.  Sessler, 

It  is  the  intention  of  the  partlss  hereto  by  thit  egreeaaent 
to  place  B^bert  P.  Messier,  a®  fruatee,  in  possession  of  the  mortgaged 
property  for  the  benefit,  first,  of  the  unsubordinated  first  mortgage 
bondholders;  second,  of  the  subordinated  first  gaortgage  bondholders, 
and  third,  of  the  second  aortg&ge  bondholders;  that  all  prineipal  payments 
on  the  first  mortgage  up  to  and  including  Sovember  15,  1934^  may  be 
extended  so  th£?t  only  Interest  may  be  payable  on  ««ld  unsuborain&ted 
first  mortgage  bonds  during  the  n©xt  thre^-yesr  period;  that  interest 
on  the  subordinated  first  mortgage  bonfedurlng  the  next  three  years 
may  be  payable  only  out  of  earned  Income  derived  from  the  operation  of 
the  mortgaged  property  &n&.   to  the  extent  thet  said  Interest  Is  not 
paid  out  of  earnings  It  may  be  capitalized  as  adclitlonal  principal  due 
November  15,  1940;  that  the  eeoond  mortgage  principal  may  all  be  extended 
until  November  IS,  1940,  and  thst  Interest  during  the  next  three  years 
may  likewise  be  capitalised  as  additional  prlncloal  aue  at  said  time; 
thftt  Robert  P.  Keesler,  as  Truetee  under  the  Assignment  of  Bents  here- 
inabive  more  fully  referred  to,  may  be  authorised  to  soply  the  net 
Inoome  derived  from  the  operation  of  the  mortgaged  property  as  follows: 

BurinK  the  first  ye$r.  first,  >20,G00  to  the  payment  of  unpaid 

feneral  and  'special  taxes  and  assessments;  then  to  the  pajrment  of 
nterest  on  the  unsubordlnfctea  first  mortgage  bonds;  then  ^10,000  to 
the  further  payment  of  unpsifi  general  &nd  special  taxes  and  assessments; 
then  to  the  payment  of  interest  then  due  on  the  subordinated  first 
mortgage  bonds,  and  any  surplus  to  the  further  reduction  of  the  delinquent 
unpaid  taxes.  During  the  subsequent  ye&ra,  first,  '30,000  annually  to 
the  payment  of  unpaid  general  and  special  tsxes  and  assessments;  then 
to  the  oayment  of  Interest  on  the  unsubordinate  first  mortgage  bonds; 
then  to  the  payment  of  interemt  then  due  on  the  subordinated  first 
mortgage  bonds,  and  any  surplus  to  the  further  reduction  of  the 
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dellncuent  unpaid  taxei,  op  upon  payment  of  all  current  and  dallnquent 
taxes,  to  the  prepayment  of  eueh  extended  first  mortgage  bonds  numbered 
91  to  166,  both  inclusive,  at  par  and  accrued  intcreet  in  the  order 
of  their  original  meturltles,  that  ie  to  say,  first,  those  bonds 
which  matured  by  their  terms  on  May  15,  1932,  and  being  numbered  91  to 
102,  both  inolusiye,  are  to  be  retired;  then  after  the  retirement  in 
full  of  saia  bonds  to  the  retirement  of  bonds  numbered  102  to  114, 
both  inclusive,  due  by  their  terms  on  November  15,  1932,  and  in  like 
aw-nner  the  remaining  extended  bonds  in  the  order  of  their  maturity, 
Sueh  retirement  shall  be  ma!3e  on  May  15th  in  each  year  and  in  case 
the  funds  applicable  towards  the  i^etireaent  of  outstanding  bonds  shall 
at  any  time  be  Insufficient  to  retire  any  maturity  as  aforesaid  in 
full,  the  bonds  of  such  maturity  to  ise  paid  are  to  oe  selected  by  lot 
by  the  first  mortgage  trustee. 

The  accounting  period  required  by  this  agre<9ment  shall 
oomaenee  as  of  June  15,  1932,  and  for  the  purpose  of  determining  whether 
default  exists  hereunder  interest  on  the  indebtednees?  secured  by  the 
mortgages  shall  be  considered  as  due  thirty  days  after  their  actual 
due  date, 

M,  K,  Case  executes  this  agreement  for  tfee  purpose  of 
evidencing  her  agreement  to  the  sale  of   the  personal  property,  furn- 
iture, furnishings  &n&   eouipment  located  in  the  mortgaged  premieea  to 
Robert  P,  Messier  as  a  part  of  the  consideration  paid  to  T-he  parties 
hereto  for  the  extensions  and  indulgences  herein  granted  to  "Pwo-O-One 
t-ast  Delavsre  Pl&oe  Building  Gorporstlon,   It  is  cxpreasly  understood 
thfet  if  the  »Owner*  or  the  eaid  M.  h,  0«se,  or  any  person,  firm  or 
corporstion  claiming  by,  throu^  or  under  them,  or  under  them,  or 
their  heire,  executors,  administrators,  successors  or  assigns,  should 
at  any  time  interfere  with  the  possession  of  Robert  P,  Kessler,  as 
Trustee,  of  the  mortgaged  property,  or  with  the  poseeesion  of  Robert 
P.  Keseler  of  said  Dersonal  property  or  by  any  legal  proceedings,  or 
otherwise,  assert  the  invalidity  of  any  provisions  hereof,  or  of  the 
Assignment  of  Hente  or  Bill  of  Bale  herein  provided  for,  then  the 
extensions  and  indulgences  granted  to  the  *  Owner*  by  the  *Ft*st 
Mortgage  Trustee*  and  •Second  Mortgage  Trustee*  shall  automatically  be 
and  become  terminated  and  revoked  and  the  maturity  dates  of  said 
extended  bonds  shall  automatically  revert  to  conform  with  the  schedules 
on  the  original  trust  deeds. 

Nothing  herein  contained  shall  be  construed  as  «  waiver  by 
the  •First  Mortgage  Trustee*  or  (Second  Mortgage  Trustee*,  or  by  the 
holders  of  the  bonrJs  secured  by  said  trust  deeds,  of  any  of   their 
respective  rights,  powers  or   privileges  under  eeld  timet  deeds  except 
as  herein  expressly  modified  by  the  terms  hereof;  it  being  the  intention 
of  all  parties  hereto  to  hereby  ratify  and  confirm  all  of  the  provisions 
of  said  trust  deeds,  as  modified  by  the  extension  of  the  time  of 
payment  of  certain  ririnclpal  and  the  capitalization  of  certain  install- 
ments of  interest,  as  hereinabove  more  fully  set  forth,  and  otherwise. 
If  the  •0',fner*  shall  defaailt  in  the  tjerforffiance,  of  any  of  the  covenants 
herein  contained  upon  its  part  to  e  performed,  and  or  if  any  action 
is  brought  or  threatened  against  the  •Owner*  which  is  likely  to  inter- 
fere with  the  operation  of  the  mortgaged  property  by  Robert  p.  Nessler 
or  his  possession  thereof  or  of  the  personal  property,  or  the  carrying 
out  of  this  agreement,  or  if  at  any  time  within  the  next  three  years 
the  annual  net  income  derived  from  the  operation  of  the  mortgaged 
piroperty,  after  oayment  of  operating  expenses,  is  insufficient  to 
provide  for  the  atTOliostion  of  ^^30,000  to  the  oayment  of  unoaid  general 
and  special  taxes  and  aseesements( except  that  during  the  first  year 
only  s20,000  need  be  aoplied  to  the  oayment  of  taxes),  and  to  pay  the 
interest  on  the  unsubordinated  first  mortgage  bon-'s,  the^  at  the 
election  of  the  Chicago  Title  and  Trust  Comoany,  as  agent  for  the 
unsubordinated  first  mortgage  bond  holders,  the  xtension  herein  granted 
to  the  »Owner»  by  the  • First  Mortgage  Trustee*  and  *  Second  Mortgage 
Trustee*  shall  be  and  become  terminated  and  revoked  and  of  no  further 
force  and  effect,  and  the  maturity  dstes  of  said  extended  bonds  shall 
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•utonfttleally  r«vert  to  cenfora  vlth  the  achedulea  In  th«  original 
trust  ae«di;  and  e«ia  bonds  and  trust  deeds  shall  be  and  remain  In 
full  force  and  effect  ss  If  this  agreeaent  had  never  been  executed. 
It  Is  exoressly  understood,  however,  th£t  In  oese  of  default  by 
the  'Owner*  that  the  •Second  Mortgage  Trustee*  or  the  bondholders 
therevmder,  or  the  subordinated  first  mortgage  bondholders,  shall 
hare  and  they  are  hereby  expressly  given  the  right  to  cure  any 
default  of  the  'Ovmer*  in  order  to  continue  the  operEtion  of  this 
st^reea^nt,  in  so  far  as  it  affeete  the  right  of  the  Chicago  Title 
and  Trust  Company,  «s  agent  for  the  unsubordinsted  first  mortgage 
bondholders  to  declare  this  agreement  cancelled. 

This  agreement  shall  be  binding  upon  and  inure  to  tlie 
benefit  of  all  the  parties  hereto,  their  respective  heirs,  executors 
adainistrators,  successors,  legal  representatives  and  assigns* 

It  is  f xpressly  Understood  that  the  extended  first  mortgage 
bonds  shall  besr  interest  at  the  rate  of  85^  per  anniMB  during  the 
extended  period,  and  the  extended  second  mortgage  bonde  shall  bear 
interest  at  the  rate  of  6^^  per  annum,  and  that  said  interest  shall 
be  pay&1»le  semi-annually  at  the  «£me  tine  and  in  the  same  ol&ee   as 
interest  on  the  remaining  bonds. 

In  ''Witness  Whereof,  esid  Two-O»0ne  Kast  Delaware  Place 
Building  Corporation;  Chicago  Title  and  Trust  Coiapany,  not  individually 
but  as  Trust®®  under  trust  Seed  recorded  sa  Docteent  No.  911712£j 
Chicago  ^itle  sad  Trust  Ooap&ny,  not  individually  but  as  Trustee 
under  Trust  Deed  recorded  se  Document  Ho,  9126806,  and  Lawrence 
Stem  4  Cofflpany  have  caused  these  presents  to  be  executed  by  their 
z*espective  officers  thereunto  duly  authorized^  and  their  respective 
corporate  seals  to  be  hereunto  affixed  and  M,  H,  Case,  has  hereunto 
set  her  hand  and  se&l,  all  as  of  the  day  and  year  first  hereinabove 
written, 

Two-O-One  llast  Delaware  Place  building  Corporation,  &  corporation. 
By  Howard  D,  Henry, 
Its  President, 
Attest: 

Minnie  H.  Case, 

F^eoretai^r  Minnie  H.  Oasre 

^KEGMgo  Title  and  Trust  Coaipany,  not  Individually 
but  as  Trustee  under  Trust  Deed  recorded  as 
Doounent  9117122, 

By  M,  M,  Aman, 

Its  Vice  President 
Attest: 

A.  fraeger, 

Aast*  Secretary 

Chicago  Title  and  Tr«st  Company,  not  Individually 
but  as  "trustee  under  Trust  Deed  recorded  as 
Document  9128500, 

K.  A,  Heokett, 

Its  Tioe  I'resident 
Attest: 

A,  Traeger, 

Aatt,  Secretary, 

Lawrence  Stem  &  Coopany,  a  corporation 
By  A,  E,  Mayer 

Its  Viee  President 
Attest: 

Homer  Troner 
Secretary, " 
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In  addition  to  tliat  agreement  the  following  bill  of  «ftl»  w&i 

duly  executed  by  M.  H.  Case,  petitioner  herein,  to  t^bert  P.  Neseler, 

which  reads  ae  follows} 

"KHOW  ALL  nm   BV  THESE  PREBENf 8,  that  M.  H,  CASS,  of  the 
City  of  Chicago,  In  the  County  of  Cook  and  State  of  Illinois,  party 
of  the  first  p&rt,  for  and  in  coneiderfttlon  of  the  sua  of  Ten  (110.00) 
Dollars,  lawful  laoney  of  the  United  States  of  Mierlca,  to  her  In 
hand  paid,  at  or  before  the  ensealing  and  delivery  of  these  Presents, 
by  TOBERT  P.  NT.SSLi'iH  of  the  second  part,  the  receipt  whereof  Is 
hereby  acknowledged,  has  granted,  bargained,  sold  and  delivered,  and, 
by  these  Presents,  do  grant,  bargain,  sell  and  deliver,  unto  the 
®ald  party  of  the  second  part,  all  the  following  O-WDS,  CHATTELS, 

and  pmmmi,   to-wit; 

All  the  goods,  chsttele  and  property  mentioned  anci  described  in  the 
Instrument  hereto  attached  and  iarked  Exhibit  'A*  and  made  a  part 
hereof,  being  all  of  the  furniture,  furnishings,  fixtures  and  eq\iip- 
aent  ow»«d  by  M«  H.  CASE  and  now  situated  In  the  prealses  ooioaionly 
known  as  201  t  ast  Delaware  Place  Building,  In  Chicago,  Illinois, 
(expressly  exoludlnd,  however,  aJ^  of  the  furniture  and  furnishings 
owned  by  M.H.  CASE  and  now   situated  In  the  pent  house  bungalow) 

To  have  and  to  hold  the  eald  Goods,  Ch&ttels  and  Property 
unto  the  «sld  party  of  the  aecond  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  and  for  his  own  proper  use  and  behoof, 
forever. 

And  the  i^ald  party  of  the  first  part  does  vouch  herself  to 
be  the  true  and  lawful  owner  of  the  tsld  G-oods,  Chattels  and  Property, 
end  have  in  her  full  power,  good  right  and  lawful  authority,  to 
dispose  of  the  said  Soods,  Chattels  and  Property,  In  manner  as 
aforesaid^  And  she  does  for  herself,  her  heirs,  executors  and  admin- 
istrators, covenant  and  agre©  to  and  with  the  said  party  of  the 
second  p&rt,  to  WAH^^AWf  ASJP  CErEMB  the  said  Goods,  Chattels  and 
Property  to  the  '-aid  party  of  the  second  part,  his  executors,  adaln- 
latrators,  and  assigns,  against  the  lawful  claims  and  demands  of  all 
and  every  person  and  persons  v^oasoever* 

In  'v'ltnes®  ^liereof,  I  have  hereunto  set  ay  hand  and  seal 
the  3l8t  day  of  Msy  In  the  year  One  thousand  Sine  Hundred  and  fhlrty- 
Two, 

(Signed)  H*  1.  Cms©     (Seal) 
Sealed  and  delivered  In  Presence  of 
(signed)  (herald  M..  Schaefer 

state  of  Illinois  )  es. 
Cook  County.      ) 

I  fierald  M.  Schaefer,  &  Notary  Public,  In  and  for  said  County, 
DO  HM;rSB'X  Ca  fIFY,  that  this  Instrument  -^as  duly  ©dknowledged  before 
ae  by  the  above  naiaed  M,  fi,  CASS,  this  51st  day  of  Hay,  a.  D,  1932. 

(signed)  Gerald  M,  Schaefer 
Rotary  Public." 

On  the  saffle  date  there  was  also  an  asslgnaent  of  i^nts  by 
®ald  M.  H«  Case  to  the  aald  Robert  P,  NeteXer  and  posseeslon  of  said 
furniture  v?»«  delivered  to  aald  Kessler*. 

Apparently  the  parties  herein  operated  In  accordance  with  the 
terms  and  provisions  of  the  foregoing  agreement  until  1936,  at  which 
time  suit  was  commenced  by  the  trustee  for  the  foreclosure  of  the  trxist 
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dead  and  alao  asking  that  the  property  which  hAd  been  turned  over  to 
NesBler  under  the  agi*®ement  herein  aet  forth,  be  decreed  to  be  eubjeot 
to  the  lien  of  the  bondholders,  aa  provided  In  said  agreement. 

The  written  instruments  In  this  e&ee,  oonelstlng  of  four, 
althou^  executed  at  different  tiaiea  all  relate  to  the  same  subject-matter 
and  refer  to  one  another.  In  order  to  understand  the  entire  situation, 
these  documents  must  fee  considered  as  If  written  at  the  sane  time. 

In  the  eaee  ftf  HageriBan  v,  ohulte.  349  111.  ].l,  the  rule 

relative  to  varlou»  instruments  being  considered  as  one.  Is  set  forth 

at  page  ^0,  as  follows: 

"The  rule  la  familiar  that  whsrs  different  instruments  are 
•xeeuted  as  the  evidence  of  one  transaction  or  agr«em«nt  they 
are  to  be  read  and  construed  as  constituting  but  a  single  Instru* 
B«nt, * 

It  appears  that  the  extension  agreement  and  the  Instrument 
executed  pursuant  thereto  were  the  result  of  protective  negotiations 
and,  on  most  occasions,  M,  H,  Case  was  represented  by  her  brother 
Charles  HenxT^  who  was  an  experienced  real  estate  man.  He  was  president 
End  treasurer  of  the  Owner  Gorpor&tlon  and  negotiated  the  first  mortgage 
loan.  He  continued  to  be  vitally  interested  in  mortgagor's  success 
throughout  the  negotiations  leading  up  to  the  extension  agreement  of 
May  31,  1952,  ©ftd  stated  he  «r8  doing  everything  possible  to  «ivoid 
foreolostire  by  the  secured  interfests,  H^  advised  petitioner  to  sign 
the  extension  agreement  and  bill  of  sale  in  orfler  that  her  95,*  stock 
Interest,  as  mortgagor,  would  not  be  imperiled  or  wiped  out  by  fore- 
closure. 

It  also  appears  that  petitioner,  herself,  although  in  the 
real  estate  business,  relied  upoft  her  brother's  advice  throughout  the 
negotiations  and  this  corporation  of  which  she  was  th@  chief  stock 
owner,  was  represented  by  an  attorney  at  that  time,  although  she, 
herself,  took  an  active  part  In  the  negotiations. 

It  Is  to  be  noted  at  this  time  that  the  petitioner  does  not 
chaise  fraud,  concealment  or  overreaehing,  nor  does  she  charge  that  she 
was  not  competent  or  did  not  know  what  she  was  doing  when  shs  signed 
the  extension  agreem<<;nt  and  bill  of  sale  in  May  1932,  and  does  not 
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ask  for  a  rsteleelon  of  the  oontraot  whioh  sh*  nftde.  It  Appears  froa 

thff  r«eltftlfi  of  the  extension  agreement  that  petitioner  desired  to 

effect  a  readjustment  of  the  payments  required  to  be  oade  hy  the 

mortgagor  ooz*poration  on  its  existing  mortgagee  and  th&t  the  bondholder 

interests  were  willing  to  grant  the  corporation,  of  whioh  petitioner 

was  the  principal  ov^ner,  oertain  extensions  as  set  forth  in  said  agreeaeat. 

It  further  app-^are  that  as  the  owner  of  oertain  personal  property 

located  in  the  mortgaged  premises,  petitioner  willingly  conveyed  her 

furniture  as  consideration  for  the  extensions  granted  to  her  corporsition, 

We  cannot  find  any  provlelon  In  the  written  agreeaent  for  the  return 

of  the  furniture,  A  significant  clause  in  the  extension  agreement 

reads  as  follows? 

*M,  K,  Csae  ex-<?cute8  this  agr®9a«nt  for  the  puroose  of 
eYldenelng  her  gitreeaent,  to  the  ssle  of  the  personal  property, 
furniture,  furnishings  and  ecnilpaaent  locfited  In  the  mortgaged 
premises  to  riobert  F,  Neesler  &a  a  part  of  the  oonsiderstlon  paid 
to  the  parties  hereto  for  the  extensions  ©nd  Indulgences  herein 
granted  to  Two-0-One  gst  Delaware  Place  ''^ulldlng  corporation, 
• 
We  belleT®  It  to  be  the  duty  of  any  court  to  endeavor  to  find  out 

what  the  Intention  of  the  parties  was  when  they  made  and  entered  Into 

contracts  or  agreements  which  are  the  basis  of  a  law  suit.   In  this 

connection  the  agreement  provldess   "The  preambles  and  recitals  of  this 

agreement  are  expressly  made  a  part  of  the  covenants  hereof,  and  this 

atgj^eement  is  to  be  construed  In  the  ll^^^t  thereof,  * 

I»*  Carson.  Plrle.  ^ott  &   Co,  v.  Parrett.  346  111.  252,  the 

court  at  page  259,  said: 

"It  is  a  cardinal  rule  of  construction  of  written  contracts 
that  the  court  will  look  st  the  entire  contract  and  construe  It 
according  to  the  Intention  of  the  parties  as  the  aarne  appears  from 
the  language  of  the  instrument- 
As  we  have  stated  tr^e  parties  operated  under  this  contract  from 
1932  until  1936,  It  la  now  the  contention  of  the  petitioner  M.  H,  Case 
th&t  there  w&s  no  bill  of  sale  and  that  the  agreement  was  not  Intended 
to  be  a  conveyance  of  the  property,  although  nothing  appears  In  the 
contract  upon  which  to  baae  such  an  assumption.   No  orovlslon  was  made 
for  the  return  of  the  property  and  a  oonsiderstlon  of  ihe  entire  trans* 


tx 


aVA4  At/  « 


di«lilw  lom^aicc  cri;?  to  jnoiaelocef  is  •rot  4*ji 


•zwi  .^(Bttsvaes  ^X^gai 


t^ 

?j'" 


a  -.i^rsZ 0(1^ five 


Jfc-. 


00 


«cn 


&oAn& 

Off 


f  9ii^  to  osfifirgitdX  «4f 

S.*?f»ti  ftirod  ov  oA 

f;f  iw»«  .»S«X  llftw  J5GX 

fcT  Oft  SAW  o*io4#  teii;r 

:7  to  •oftex^^nod  s  orf  o? 

fisura  i(oii£v  Aoqi;  tosnr^aoo 

vJHoqfCK?  «rf#  to  flrtfffw  oM*  -lot 


15 

aetloB  we  b«ll«ve  showt  thftt  a  ooaplete  eonvayenee  t^aa  Intended* 

^•*  Thelin  v,  Marwlt^.  277  111,  jS^p,  635,  this  court  said  at  page 

542: 

•In  case  of  doubt  the  Interppetetion  whleh  the  parties  toy 
their  acts  under  the  contract  hare  given  It  will  have  wel^^t  and 
nay  be  controlling  provl^^ed  the  plain  terms  of  the  agreenent 
aire  not  overthrown,* 

fhe  evidence  further  shows  that  by  the  terms  of  the  agreeneat* 
the  bondholders  therein  described,  by  consenting  thereto,  extended  their 
respective  bonds  and  forbore  interest  thereon  aa  followss  unsubordinated 
first  mortgage  bonds  aggregating  157,000  In  principal  ©.mount  were 
extended  until  Kovesnber  15,  1940;  interest  at  rate  of  ^%  per   annum  on 
subordinated  first  mortgage  bonds  aggregating  176,000  in  principal 
aaount  was  forborne,  except  as  earned,  and  such  unpaid  interest  was  to 
be  capitalized  as  additional  principal  to  become  due  Hoveaber  IS,  1940; 
second  mortgage  bonds  aggregating  '110,000  in  principal  amount  were 
extended  uttil  November  15,  1940, 

We  are  of  the  opinion  thst  the  esttenslon  agreement  which  was  in 
feet  granted  t©  the  corporation,  of  which  petitioner  x^ae  a  S5^  owner, 
was  a  valuable  consideration.  Manifestly,  it  would  be  a  strained  con- 
struction to  say  that  the  bondholders  would  have  agreed  to  grant 
extensions  and  foreb^saranoes,  unless  petitioner  had  agreed  to  convey 
her  furniture.  The  point  is  made  that  the  llO  mentioned  in  the  bill  of 
sale  as  being  the  consideration  therefor,  was  not  paid,  we  think  this 
quite  Imiaaterial  in  view  of  the  ©ircuaietances  surrounding  the  entire 
transaction,  k  promise  for  a  proaise  Is  a  good  consideration  and  will 
support  a  contract,  Klssaek  v,  Bourke.  824  111,  352;  Chicago  Title  and 
Trust  Co.  V*  Cohen.  284  111,  hvp,   181;  Ickham  v.  Hyde  Parte  i=^ulldlng 
4  Loan  As  en..  80  111.  App,  523;  Milk  Producgrs  MisrKe  ting  Go.  v.  Bell. 
234  111,  App,  222, 

In  QhloaKO  Xjtle  &nd  Trust  Cq.  v,  Cohen.  284  111,  App,  181, 
at  page  189  said J 
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"  *  *  *  vhll*  It  i«  true  that  merely  formal  reolt^le,  such  ea 
•for  value  received,*  n  •goofl  and  valu&ble  eonslddretlonf *  or 
*the  receipt  of  one  dollar  in  hand  paid*,  are  alwaya  subject  to 
expl  nation  or  denial,  thepe  differ  from  cases  where,  as  here. 
In  preliminary  recitals  th©  oonslderstion  la  described,* 

In  the  instant  oaee  w4l  thinlc  there  vse  ample  consideration  shovn 
and  even  though  petitioner  did  not  receive  the  benefit  direct  to  her, 
aa  she  alleges,  thf t  of  itself  would  aot  constitute  vant  of  consideration 
at  it  is  not  indispensable  that  the  coneideration  bargained  for  passed 
directly  to  her«  Any  act  which  is  a  benefit  to  one  party  or  a  disadvan* 
tage  to  the  other  constitutes  s  sufficient  oonslder4ition  to  support  a 
oontrset,  gjckinaon  v.  McKay.  177  Ill«  App,  412}  Faimers  Nfction&l  B&niL.etc> 
"v»  '^osenkrauy.  240  111,  App,  S50, 

We  do  not  think  it  is  e  duty  of  a  court  of  equity  to  inquire 

into  the  reasonableness  or  sufficiency  of  the  consideretion  of  a  valid 

contract  in  the  absence  of  any  chsrge  of  fraud,  mistake  or  misrepresenta* 

tion.  In  wiiiiston  on  Contracts  (fiev,  £d.)  ^ol,  1,  3ec,  115,  page  389, 

states  the  folloving: 

"It  is  @n  'elesentary  principle  that  the  law  will  not  enter 
into  an  inRulTTr  as  to  the  Edeouacy  of  the  consideration,*  This 
rule  is  almost  s«  old  as  the  law  of  consideration  Itself,   Therefore 
anything  which  fulfills  the  r®aul resents  of  consideration  will 

support  a  promlee  whatever  may  be  the  comparative  value  of  the 
consideration,  and  of  the  thing  profflleed,* 

It  is  contended  by  petitioner  th&t   the  oonvereatlen  between  the 

parties  should  be  considered  in  construing  the  oontrect.  In  the  oaee 

of  Armstrong  Paint  Works  v,  Cen  Co..  501  111,  102,  wherein  the  construction 

to  be  given  to  a  sales  contract  was  involved,  the  Supreme  Court  at  pages 

105  and  106  of  its  opinion,  saidi 

"In  construing  a  contract  it  is  proper  for  a  court  to  take  into  con- 
sideration the  surrounding  circumstances.  It  should  place  itself  as 
ne&rly  ss  it  can  in  the  same  situation  as  the  parties  who  made  the 
oontr«>jCt,  so  that  it  may  view  the  e I rouns stances  as  they  viewed  thea 
and  so  it  may  judge  the  meaning  of  the  ifords  and  their  application 
to  the  things  described  ce  the  parties  Judged  and  applied  thea. 
(S  Jones*  Com.  on  .videnoe,  sec.  463,)  But  this  does  not  give  either 
party  the  right  to  eatablieh  a  different  contract  from  thgt  expressed 
in  the  written  asrreement.  when  parties  sign  a  memorandum  expres ging 
all  the  teiws  essential  to  e  complete  agreement  they  are  to  be  protected 
against  th©  doubtful  ver&city  6f   the  int'^rested  witnesses  and  the 
uncertain  memory  of  dlslntereisted  t-ritnesses  concerning  the  terms  of 
their  agreement,  and  the  only  way  In  vhlch  they  csn  bs  so  protected 
Is  by  holding  each  of  them  conclusively  bound  by  the  terms  of  the 
agreement  as  eicpressed  In  the  writing.   All  conversations  and  parol 
agreements  between  the  parties  prior  to  the  \<rritten  agreement  are  to 
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merged  therein  th&t  they  cannot  be  given  in  evidence  for  the  purpoea 
of  changing  the  contract  or  showing  an  Intention  or  understftndlng 
differ«nt  froo  th^it  expreseed  In  th«  written  agreement.   (3  Jones* 
Com,  on  Evidence,  &eo.  434} •" 

The  master  In  his  report  in  this  o^ae  stated:   '*the  various 
conversations  and  written  Instruments  all  constituted  one  transaction,** 

Without  pursuing     this  subject  further,  we  cannot  see  how 
this  court,  or  in  fact  any  court,  could  grejit  the  relief  vhloh  the 
petitioner  seeks  without  making  nsfh&t  would  l»e  equivalent  to  a  new  contract 
between  the  parties.  It  appears  that  petitioner  and  her  brother  have 
been  occupying  the  pent  house  on  the  top  of  this  building,  for  several 
years  without  paying  any  rent  therefor.  It  would  be  contrary  to  the 
principles  of  ©oulty  to  permit  a  party  to  a  contract  to  accept  the 
favorable  provisions  contained  therein  and  to  reject  those  which  are  not 
considered  as  favoratol©  to  that  particular  party* 

JkB   we  havs  heretofore  stated,  botli  parties  Jhave  proceeded  accord- 
ing  to  the  terms  of  th©  contract  and  where  all  the  parts  of  said  contract 
is  dependent  one  upon  the  others,  the  aoesptsnce  of  the  benefits  by  one, 
would  preclude  that  party  from  rejecting  the  contract  in  its  entire  form* 
Langher  v.  qios^  £76  111,  342;  qrldley  v,  I'^ood.  306  111,  376;  Boyl&n  v. 
Boylan.  349  111.  471. 

Hating  disposed  of  all  the  questions  which  have  been  called 
to  our  attention,  v&   do  not  believe  th&t  any  eerious  ®rror  was  committed 
by  the  trial  court  In  the  entry  of  its  decree.  For  the  reasons  herein 
given  the  decree  of  the  Circuit  Court  is  affirmed, 

DBOREE   AFFIRMfcJD, 

HIBEL,    P.J.    AID  ByME,    J.    COSCUH, 
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tm  HkninE  thu^j-t  coMrASX  or  butfalo,   &  corpor- 
ation.  Executor  of  the  Estate  of  Julia  T* 
Sherman,   PeoeaeeA|, 

AiDpelleei 

nUKX  0.    REYKOLBB,    MARX  0.    BOJfOE,    and 
Dieklnson  Biahop,   Sucoeeeor  Trusteee  Under  the 

LfiBt  Will  ana  teKtaaent  ^pf-"lfflL^am  C,   Boyoe, 
Beeeeeed,   et  aljf        ^^'"^  i  -%. 

I         "'        CI>e|/naant8)»      p 

On  %peel  of  ^HMK  a.  "lYK  i"d:';."^hy  J,..'Bi 
and  »iaKIM30S  Bmmop,  Indl7idu&llj|  aad/as 
mi^eeeeor  "ru®t^s  under  th®  Lasti^ii:^" 

Testament  of  'dmiaffi  B.  ^'oyee,   l)tme&.^4.iMAXf1 
iOICE  PAKK.  R,    Sl#J«I.lt  B01C&  lU.M^,    TillSK^JSOli 
ilSHOP,    JB.,    SDm    ^n^^'^Y  BOYGMT  J'^.    SCYCE, 
TimiHlA  LeiL  mWE  3T   ^'lf«^and  JASS!  £LLIn 
PAHI^R,   JOHS  yil^LOW  BISHOP,    MARaAEL'T  mu  BISHOP, 
mm  BOTC&,    laLL'lAM  BISKSOM  BOICE,    II,   and 
OLIVER  J.    S?iJ?UNa,    Minors  J    and  flK  FIRST, 
RAflOHAL  DAMI  OF  OTTAWA,   aa  Guardian  of  the 
Estate  of  Wllllaai  Dlokson  0oyo@,   XI,   @nd  Ma.|*y 
Bofoe,   Minors, 
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HR.  jesfI01  eSMS  1*  SGLLIYi^H  SSLIV1ES1&  TIE  OPIHIOH  (^  THE  COUHT. 

An  ©pinion  has  been  filed  tod®y  in  Case  H©.  41247,  Appellate 
@oui*t.  First  Distriot  of  Illinois,  whloh  l^e&rs  the  &tm9   title  as 
this  oase.  These  eases  have  h^&n   eoneolidated  and  the  facts  in 
this  ease  are  the  same  as  in  Case  No,  41847,  and  the  law  oontx^lling 
in  that  ease  is  also  eontrolling  in  this  oase, 

for  the  reasons  as  set  forth  in  Case  »o,  41S47  la  our 
opinion  a©  filed  today,  the  deere®  of  the  Superior  Court  is  affimed* 
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tm*    JOSflCE  PENIS  I.  SOLLIVAU  DELIVEHEB  TSE  OPIKIOK  OF  THE  C08Rf» 
f^8  defendant  Batlier  Spooner  brings  thie  appeal  from  a 
Jttdgn«nt  entered  In  the  Superior  Court  In  favor  of  plaintiff  Kdna  Iree 
f©p  |E5,000,  Th®  8Ult  t(*a8  brought  to  recover  for  personal  injuries 
alleged  to  have  b@en  sustained  by  plaintiff  while  riding  as  a  gueet 
in  the  automobile  of  Esther  Spooner,  vrhioh  automobile  eollldod  with 
an  automofell©  ownid  by  Giertz  Brothers  and  whleh  vas  driven  by  Hal 
a.  Otis.  The  oause  vas  tried  before  a  Judge  and  Jury,  Gierts 
Brothers  ware  found  not  guilty  and  Hal  <J.  Otis  was  disalseed  fp<Mi  the 

intit. 

The  pleadingB  charged  that  Esther  Spooner  was  guilty  of 

wilful  and  canton  conduct,  as  follows; 

1»  Wilfully  and  wantonly  operated  the  said  autoaiobile  so 
tkat  it  oame  in  violent  contact  with  the  automobile  of  Hal  0*  Otis. 

g,  Wilfully  and  wantonly  drove  the  autoaiobile  et  a  high, 
dangerous  and  excessive  speed. 

S.  Wilfully  and  wantonly  failed  to  keep  a  reasonably  oare» 
ful  lookout  for  vehicles  approaching  said  intersection  from  the  north 
along  ana  upon  the  highway* 

4,  Wilfully  and  'rantonly  failed  to  brligthe  said  automobile 
to  a  full  stop  at  highway  47, 

5,  Wilfully  and  v^ntonly  failed  to  deereaic  the  speed  of 
said  automobile  upon  approaching  &aid  intersection. 

6,  Wilfully  and  wantonly  failed  to  heed  the  raid  vaming 
sign  indicating  the  presence  of  the  stop  sign. 
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?•  wilfully  ana  wantonly  fall«a  to  yield  the  right  of  way 
to  the  d»f©n<aant,  Hal  G.  OtlB, 

8»  wilfully  and  wantonly  failed  to  glvt  audible  warning  of 
hor  Intention  to  prooaed  oTor  ^aid  intarseetion, 

#.  wilfully  pad  vantonly  drova  at  a  rate  of  spaad  greatar 
tkaA  was  r®ason&blt  and  proper,  having  rags^rd  to  the  traffic  and  the 
me  of  the  road,  eto* 

Plaintiff's  theory  of  the  eaae  is  that  the  defendant,  Eathar 
Spooner,  driving  her  hueband^s  automobile  on  Bouta  72  west  with  plain- 
tiff a«  a  guest,  vas  operating  the  autoiaobile  at  a  high  rate  of  speed 
and  went  through  a  stop  sign  at  Houts  72  whioh  intersects  ftoute  47 
at  right  angles,  and  that  this  ©onstituted  '•wilful  ana  canton  oonduot 
and  that  plaintiff  v&t   in  the  ©aceroise  of  oare  for  her  own  safety, 

Fl&intiff  further  contends  that  the  verdlet  of  the  Jury 
finding  the  defendant  Spooner  guilty  ©f  wilful  and  vanton  conduct  in 
the  operation  of  hsr  automobile  was  sustained  by  the  manifest  wel^t 
of  th©  fflviaenee;  that  since  there  were  n®  eye-wltneesee  to  plaintiff's 
oonduet  at  the  time  of  the  aooiaent  she  wa»  Justified  in  offering 
evidence  of  careful  habits  and  that  the  daaagea  awarded  are  conser- 
vative m  amount* 

Defendant's  theory  of  th©  oaee  is  that  there  Is  n©  p»©of 
that  the  defendant  did  not  sto#  at  th®  stop  sign,  no  sroof  that  the 
dafendant  '^&b   guilty  of  wilful  and  wanton  conduct,  and  that  if  there 
waa  wilful  and  wanton  conduct  on  the  part  of  Esther  spooner  tnere 
was  like  conduct  on  the  part  of  plaintiff, 

fiUNt9   Special  Interrogatorlee  were  submitted  to  the  Jury, 
and  as  to  tiiess  interrogatories,  they  found  as  follows: 

1.  Edna  Ives,  the  plaintiff,  was  in  the  exercise  of  ordinary 
care  at  and  prior  to  the  accident* 

8,  Hal  »,  Otis,  the  driver  of  the  defendant  Glerti'  oar, 
was  m  the  exercise  of  ordinary  oare  at  and  prior  to  the  accident, 

3,  fhe  defendant,  tsther  Spooner,  was  guilty  of  wilful  and 
wanton  misconduct  that  contributed  to  the  Injury  of  the  plaintiff. 
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Th»  dief«ndant  Spooner  is  appessling  here  Trom  «  Jttd^«nt 

for  125,000  ren6erit&  against  her  aad  the  siDpellee  t&na.  It«s  had  fllad 

notlo*  of  a  croae-apoeel  from  the  action  of  the  trial  oourt  in  entering 

jttdgnent  upon  the  verdict  of  not  gtiilty  ®s  to  the  defendants  Oierti 

Bro there. 

Iliere  I0  no  euhatantlal  eontrofsrey  as  to  the  facte  In  this 

oaee.  They  are  practically  as  followa: 

Mrs,  Spooner,  defendant  herein,  had  arranged  to  attend  a 
fanlly  gathering  to  be  held  at  Hoe^ord  and  she  had  invited  Mre.  Xvee, 
the  plaintiff,  to  go  '#rlth  her,  Mrs.  Ives  had  never  ridlen  with  Mrs. 
Spooner  before  and  had  never  been  to  Roofeford  over  the  road  upon  which 
they  (3rove  that  day,  'r;hen  they  left  Oak  Park  it  v&b   drixzllng  and  the 
windshield  wiper  vae  in  operation,  but  there  >?as  only  one,  which 
windshield  wiper  ^&9   directly  la  front  of  the  driver*  The  window  to 
the  right  of  the  passenger  was  closed  and  spattered  with  rain  which 
partially  obstructed  vision,  although  Mrs,  ©pooner  testified  that  she 
had  ooaplete  visibility  for  several  blocks, 

Houte  72,  upon  which  defendant  was  traveling,  runs  in  a 
generally  east  and  west  direction.  At  the  point  of  the  aooident  high- 
way 72   intersects  highway  4?  which  runs  north  and  aouth  and  7£  runs 
south  at  this  point  and  unites  with  47  for  sose  distance,  finally 
turning  west  again,  after  passing  imder  a  viaduct  on  {*.oute  20. 

A  blueprint  was  offered  in  evidence  which  had  been  taade  by 
sn  engineer  of  the  state  Highway  Department  and  this  gives  an  Idea 
cf  the  route  which  the  defendant  proposed  to  follow,  Mrs,  Spooner  oaae 
&long  Boute  72  froa  the  right,  as  shown  by  the  blueprint;  at  Route 
47  she  was  requited  to  stop  and  turn  south;  then,  after  passing  under 
the  viaduct,  she  should  have  turned  acutely  west  again.  The  aooident 
occurred  where  she  should  have  made  her  first  stop  and  turn,  that  is 
st  the  intersection  of  Routes  72  and  47»  Proa  plaintiff's  exhibit  6, 
being  a  plat  of  this  territory,  it  appears  that  Houtes  72  and  47  are 
each  20  foot  concrete  highways,  and  that  the  pavement  widens  out  la 
the  intersection.  As  Route  47  approaches*  Route  72  from  the  north,  it 
gradually  curves  froa  a  direction  soaewh&t  west  of  south  to  one 
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slightly  east  of  south,  although  the  ounre  la  very  gradual. 

On  th«  north  side  of  i^ute  72,  and  approximately  470  feet 
•Bet  of  the  east  curb  of  Hotsite  47,  is  a  sign  -^^rning  w^eethound  tr&ffio 
en  Houte  72  of  the  atop  eign  snd  oroes  road  ahead.  This  sign  bears 
the  legend  "STOF  SIGN  AHEAD.  JUMCTION  20-47%  and  it  further  Indicates 
that  Houte  7£  turns  to  the  left  at  that  point.  Close  to  the  edge 
of  the  pavement  at  the  intersection  is  the  stop  sign.  It  is  the  usual 
ootagonal  sign  and  beside  it  Is  s  direotlon  post  shoving  that  westbound 
traffic  on  72  should  turn  to  the  left,  or  south, 

fl&intiff's  l^^xhibit  10  is  a  photograph  taken  froa  Houte  72, 
facing  in  a  northwesterly  direction,  showing  Highway  47  as  it  approached 
the  intersection.  This  le  the  view  of  47  which  Mrs,  Spooner  had  as  she 
drove  Up  toward  the  cowier.  there  does  not  appsar  to  be  any  trees, 
shrube  or  bushes  %?hich  might  obscure  the  vie'/^  of  the  intarseeting  high- 

As  Mrs.  Spooner,  with  her  passenger,  approached  the  inter- 
section fro»  the  east,  flal  Otis,  the  defendant  who  was  disaissed  froa 
the  suit,  approached  the  Intersection  froa  the  north,  proceeding  in  a 
southerly  direction  on  Route  47.  He  was  driving  a  Ford  coupe.  At  a 
l»oint  about  400  feet  north  of  the  intersection,  and  on  the  west  side 
of  ^ttte  42,  tf&s  a  sign  for  southbound  traffic  reading,  *BI,0'  JUMGTIOII 
72",  After  the  accident,  but  previous  to  the  trial,  this  sign  was 
taken  down,  and  a  atop  sign  was  erected,  so  that  traffic  froa  all 
directions  now  has  to  stop  at  that  comer. 

As  Mrs.  Spooaer  approached  the  comer  froa  the  east.  It  is 
elaiaed  th&t  she  ^tub   driving  at  a  high  rate  of  speed.  There  appears 
to  have  been  only  one  eye-witness,  a  Mrs.  Catherine  Weseaann,  the 
wife  of  a  faraer  in  the  nei^borhood,  who  was  going  south  on  Route  47, 
a  little  distance  north  of  the  Intersection.   She  testified  that  Otis 
was  about  a  quarter  of  a  aile  ahead  of  her,  traveling  at  about  46 
alles  an  hour  and  that  the  defendant's  car  -«ra8  moving  at  65  ailes  an 
hour. 
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Crltlelmt  of  the  defendant  is  leveled  at  the  testimony  of 

Mre,  Catherine  ^"seseaann,  as  being  eontradlotory.  i^he  le  the  only 

aotual  vltneee  and  w©  do  not  think  the  fact  that  she  vae  not  quite  a 

ouartep  of  a  aile  away  from  the  place  where  the  aooldent  occurred, 

looking  aoroea  a  field,  froa  whioh  point  ihe  could  plainly  see  the 

automobiles,  that  her  testimony  should  be  discredited  and  we  believe  It 

wae  properly  retained  for  the  purpose  of  proving  the  allegstlona  of 

the  bill  of  complaint,   •*»  think  the  analysis  of  the  testimony  of  the 

sole  witness,  as  nade  by  the  trial  court.  Is  correct.  That  court  aald: 

"The  eyewitness  was  confused,  dlstnrbed  and  extlked  while 
on  the  witness  stand.  She  made  contradictory  statements  with 
respect  to  dlstsnces,  directions,  &n&   other  matters,  but  there 
was  nothing  to  Indicate  thct  this  vas  anything  more  than  the 
common  behavior  of  &   ©lffipl«,  limited  and  Inexperienced  person 
placed  in  a  difficult  position  of  a  witness  in  an  important  o&se, 
fhe  Jury  clearly  had  a  right  to  accept  her  testimony,  together 
with  corroborating  evidence  such  as  the  violence  of  the  collision 
and  the  fact  that  both  c^alfomobiles  were  thrown  considerable 
distance  after  the  or&sh," 

Suoh  an  intelligent  analysis  Is  always  of  value  to  a  reviewing  court. 

Xt  is  further  contended  by  the  defendant  that  there  was  not 
sufficient  evidence  to  iubmlt  the  question  of  wilful  and  wanton  conduct 
to  the  Juryl  Jti  has  never  been  held  in  this  court  that  speed  is  any 
evidence  of  wilful  and  wanton  conduct, 

J»  ^treeter  v,  Huarisfaouse.  3&7  111,  £34,  the  court  at  page 

£40,  eald: 

"We  cannot  agree  with  the  defendant  that  the  speed  of  the 
Bodge  coup©  ■HS3   the  only  tvidenoe  to  support  th©  oh&rge  of  a 
willful  and  wanton  injury.   We  cannot  agree  that  evidence  of  speed, 
alone,  is  Insufficient  to  warrant  sulmitting  thst  ouestion  to  the 
Jwpy." 

fhti   following  oases  show  that  the  courts  of  this  State  have 

submitted  the  question  of  wilful  and  wanton  conduct  in  which  either 

speed  alone  or  speed  and  some  other  ffiotor  was  Involved,  o*  Seal  v, 

Caffarelle.  303  111.  App,  874;  mssSH,  ▼•  MM*  284  111,  App.  74; 

Heiniehen  v.  Evans.  302  111.  App.  70;  £eiffe  v.  3eiffe.  267  111,  App, 

23;  yo*le  V.  Unsky.  279  111,  App,  68;  choenbaohey  v,  l^f<!Lff^ff^,  290  111. 

App.  28;  Clark  v.  Haseelcuiet.  304  111.  App,  41;  McCarty  v.  Yates  4  Co.. 
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894  111,  App.  474;  Hantonya  v.  lltmr  Lmaber  Co..  2&1  111,  App,  364, 

end  Ttie  People  v.  iJeiM&rtt,   298  111.  218. 

We  believe  the  defendant  Spooner'e  conduct  in  drlTing  at  the 
elalaed  rate  of  speed,  without  doing  anything  to  protect  her  paseenger 
from  being  injured  by  a  possible  eollision,  was  eueh  oonduot  as 
veuld  raise  the  fjuestion  as  to  whetht^r  or  not  it  was  wilful  and  canton, 
and  it  should  be  subiitted  to  the  Jury  for  its  consideration.  Brown 
▼•  Illinois  Terminal  Oq^.  319  111,  3E6;  Brewr  v,  US.  A  W.  R,  R,  Co.. 
31S  111,  11;  Bornier  v,  I.  gy  B.  H.  Oe..  2t6  111,  464;  Walldren 
Exorees  Co.  v.  tr\m,   291  111,  472,  and  Heidenreloh  ▼.  Sreaner.  260  IlL 

439. 

GotRpiJilnt  is  made  by  defendant  as  to  the  instructions  given 

Imt  we  do  not  find  any  error  w&e  committed  in  the  giTing  of  saae* 

Complaint  is  also  made  that  the  judgaent  for  <£5,000  entered 
in  faYor  of  plalt5^iff  is  excessive,  Vith  this  '*e  do  not  agree,  Plain- 
tiff was  a  woiaan  who  had  nearly  reached  her  41  et  birthday,  she  was 
injured  when  a  collision  occurred  between  two  automobiles  at  which 
time  she  was  thrown  fz*oa  defendant's  automobile  on  to  a  concrete  pave* 
B«at  when  she  lapsed  into  a  coma  and  was  remoTed  to  a  hospital,  She 
reaiained  in  the  oosa  which  lasted  alnost  without  interruotion  for  51 
days,  and  which  continued  thereafter  until  about  the  first  of  Septeabsil 
or  a  total  of  ofer  70  days* 

The  attending  physician  who  first  exaained  plaintiff,  testi- 
fied that  she  had  frectuent  severe  generalised  convulsions;  that  she 
was  bleeding  from  both  ears  and  the  nose  and  there  was  also  soae  blood 
coming  froffl  the  aoutb;  that  she  showed  indications  of  broken  bones,  b\^, 
owing  to  her  critical  condition,  nothing  could  be  done  for  her  at 
that  tiae. 

Her  brother.  Dr.  Krafft,  testified  thst  he  harried  to  the 
hospital  and  saw  plaintiff  unconscious,  hesd  bandaged,  bleeding  froa 
the  eyes,  nose  end  aouth;  thet  there  was  no  pulse  at  her  wrist,  no 
blood  pressure  could  be  recorded;  th<it  the  left  feaur  was  broken  and 
she  was  under  60  or  70  pounds  traction,  which  had  to  be  released 
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b*o&ttae  of  b«r  hanmorrhage  «iid  shook.  Plaintiff  was  glvvn  a  he&rt 
etliaul&nt,  as  veil  as  morpblne  to  quiet  her  oonrulelons  and  her 
reeplratlon  dropped  to  alx  or  seven  per  »lnute.  She  was  In  aueh  a 
condition  that  Dr.  Krafft  stayed  all  night  for  sixteen  nights,  She 
was  administered  glueose  and  normal  salt  solution  and  she  oould  not 
be  moTed  In  bed.  Her  entire  back  started  to  suppurate,  and  her  tenp- 
erature  rose  to  105.6  degrees.  She  lay  In  lee  packs  for  fourteen 
days,  'f^en  her  temperature  dropped  again  her  oonTldbalons  reoooraeneed, 
and  she  was  given  sedatlTee. 

The  @Tldenoe  further  shows  that  on  the  seventh  day  plaintiff 
got  a  eoaplete  paralysis  of  the  l«ft  side  of  the  faee,  and  olonlc 
convulsions  of  her  right  aide  and  leg,  so  the  nurses  or  doe tor  had 
to  hold  the  leg  all  nl|^t;  that  the  x-rays  vhleh  i<rer«  taken  later 
disclosed  a  oomplete  oblique  fraeture  of  the  left  feaur,  a  fracture 
of  the  right  fibula,  a  fracture  through  the  left  shoulder  blade, 
extending  Into  the  joint,  a  fracture  of  the  left  clavicle,  a  eoaplete 
transverse  frtoture  of  both  rami  of  the  rl^t  pubis  bone;  that  she 
also  had  a  linear  fracture  of  the  left  teaporal  bone.  Involving  the 
aedial  fossa  of  the  cranial  cavity,  also  another  fracture  of  the  skull. 
Involving  the  base  of  the  anterior  fossa. 

The  evidence  further  shows  that  her  left  leg  healed  wltii 
a  shortening  of  about  three  Inches;  that  her  pelvic  girdle  also  healed 
m  a  distorted  posltlonj  that  about  three  sonths  after  the  accident, 
plaintiff  began  to  get  around  In  a  wheel  chair;  that  her  aental 
condition  began  to  change;  that  she  beeaae  depreseed,  excitable, 
offensive  and  Irritable;  thst  she  manifested  fear  to  go  outside  and 
she  developed  headaches  and  dizziness  and  also  menstrual  Irregularities. 

A  Br.  Hoffaan,  a  specialist  In  nervous  and  mental  diseases, 
examined  her  and  testified  that  her  accident  was  sufficient  to  cause 
her  altered  raental  condition,  and  that  It  was  permanent.   The 
plaintiff  has  only  partial  use  of  her  left  hand  and  arm  with  some 
atrophy.  She  has  trouble  talking,  and  ascending  and  descending  stairs* 
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It  Is  alleged  thbt  the  expenses  whielx  plaintiff  Inourred  as 
a  rsstdt  of  this  aocident  for  mtdleal  attention,  eto.,  aaount«d  to 
fS, 832.40,  and,  beoaufie  plaintiff's  brother  is  a  doctor,  h*  was  able 
to  have  the  charges  reduoed  to  that  figure,  otherwise  the  expenses 
would  have  been  considerably  more,  and  It  is  further  alleged  that 
plaintiff's  brother  ma^le  no  charge  for  his  s«nriees« 

He  do  not  believe  the  amount  of  the  Judpient  entered  by 
the  trial  sourt  Is  excessive  in  view  of  the  severe  and  painful  Injuries 
idiieh  plaintiff  sustained  as  &  result  of  the  siooldent.  We  oust 
also  take  into  eonsideratlon  the  shook  to  her  nervous  syste»,   't 
xsKtxixxKitatsh  and  her  partial  disability,  whieh  physical  disability 
ie  per»«iient« 

In  considering  the  crose-appeal  which  was  filed  in  this 
Q&se  toy  plaintiff  against  Bal  (J.  Otis,  the  driver  of  the  Glertz 
Brother's  automobile,  w@  believe  the  trial  court  was  Justified  in 
finding  ®lertz  irothers  not  guilty  and  that  Hal  ©•  Otis  should  have 
been  dlsaissed  from  the  suit,  ^^m   believe  the  Judgment  of  the  trtal 
court  entered  in  favor  of  plaintiff  for  125,000  and  against  Esther 
Spooner,  -^ae  eorrectt 

For  the  reasons  herein  given  the  Judgment  of  the  Superior 
Cottrt  I 8  af firmed, 

^^mmH   AFFIHMED. 

ITCBEt,    F.J,    mv  BURKS,    J.    CONCUR. 
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^LAR.r.ll<J£  O,  0AHLSON,  J  ^- ^  1 •"  I  J%OOK   COQIITX, 

P«fenimnt  aha.  Appellee.    )    Q  A  ''i-^  K  A  f\  ^  ^ 

m.    JUSTICE  limit   E,  SSI.LITAM  BELIVESID  Tffl  OPIHION  Or  TRfi  COURT. 
X,         Plaiatlff  brings  this  appeal  trim   «  d»ei»«©  entered  in  th« 
Cirouit  Court  asnying  plaintiff  s  aivoro«  froa  defendant, 

Plslntlff'e  ocmplslnt  alleged  four  aote  of  @xtrea«  and  repeated 
cruel tjr  ai^d  &I0O  alleged  tJ^t  lier  luteb&nd,  the  def  rnd&nt,  had  been 
adjudged  insanei  that  the  dates  of  the  several  aota  of  oruelty  occurred 
prior  to  the  fedjudleetlon  of  insanity, 

0«fendant  was  served  relative  to  the  proceedings,  a  guardian 
M  litea  appointed,  who  appeared  and  aitsvered,  and  the  oause  ^?&e 
heard  upon  the  eonplalnt  and  mnmer* 

After  &   hearing,  the  court  disaiseed  slaintiff^a  eoaplaint  for 
vant  of  ©cjultf  on  the  ground  that  the  defendant,  although  not  adjudicated 
ineaae,  w&s  aetually  Ineane  at  the  tiae  of  the  eoaaission  of  the  aete 
ooaplalned  of,  and  on  the  further  ground  thet  the  acts  of  cruelty  were 
oondoned  by  the  oubeecittent  cohabitation  of  the  partite. 

fhe  evidenee  shows  that  m   ^g«»t  23,  1929,  plaintiff  Huth 
Carlson  vas  a&rrled  to  Clarenee  0,  Carlson,  defendant  herein  and  that 
they  lived  tog®th«r  &&   husband  and  wife  until  »iay  1,  1931,  and  that 
on  May  S,  1931,  the  said  defendant  was  declared  insane  by  the  County 
Court  of   Enox  bounty,  Illinois j  th^t  defendant  was  eoaaitted  to  the 
i^aet  Moline  State  jtospital,  where  he  has  since  been  oonfined. 

Plaintiff  t<?^stifi«d  that  her  husband  did  aany  things  which 
maieated  that  her  husband  vas  not  r»f  noraal  alnd;  that  on  April  12, 
1930  he  vent  into  the  baseaent  and  out  the  water  pipes;  that  dsfsndant 
had  a  notion  that  the  two  doors  were  connected  with  his  "bosses* 
baseaent  and  that  he  eould  hear  the  eonversfttlon  end  he  alght  be 
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talking  About  hin;  that  on  Octoliar  30,  193G,  8h«  was  el«&ning  up  th« 
living  roon  imd  two  or  three  eigarattea  vere  on  th«  floor  and  that  th* 
s<'*pt  thftiiii  ttp  and  put  th«m  into  th*  vaste  baskLet,  >>hen  h«r  husband 
beoaae  luigry  and  ohAscd  h«r  upstairs,  oaught  her,  twistid  h«r  am  and 
thr«w  her  on  the  floor  bruising  h«r  shoulder;  th»t  she  shoved  her 
sister  the  «ark:s. 

fl&lntlff  further  t®«tlfi®d  that  on  May  28,  1930,  she  felt 
she  could  no  longer  live  vith  defendant,  as  she  was  getting  afraid;  that 
she  went  to  hie  offlee  &nd  thought  she  should  drive  the  ear  home,  but 
th&t  he  drove  &n&  went  r»ry   fast;  that  he  kept  turning  around  all  the 
ti»e  thinking  soiteone  i^ae  <sh«einf  them;  that  he  ran  into  the  fenoe  and 
when  they  arrives  at  their  hoae  he  J\mped  out  of  the  ear  and  ran 
into  the  house. 

Plaintiff  further  testified  that  defendant  vas  always  arguaen- 
tsitive  and  used  profane  language  ooeasionally;  that  she  had  heard  that 
before  her  husband  vae  married  thai  he  was  on  a  roof  and  fell  off  and 
hurt  his  baek;  th«t  his  oooupation  ^as  that  of  a  carpenter;  that  he 
li^fis  alwaye  thr®»teninf  her  vlth  different  things;  th^^t  in  Novenber,  1930, 
he  slapped  her  in  the  faoe;  th&t  one  time  in  April  ^«hen  they  were  eating 
dinner  he  had  &   silk  bottle  and  every  tine  he  would  take  a  drink  of 
■ilk  he  vould  say  it  vould  aakt  hia  laugh  and  when  she  tokd  hin  that 
was  not  possible,  he  slapped  her  In  the  fi&oe* 

Fl&intlff  further  testified  that  between  October,  1930  and 
May  1,  193i,  he  etruek  her  at  different  times;  th^t   the  last  time  she 
lived  vith  him  was  on  the  day  he  vae  adjudged  insane;  that  he  continued 
to  get  iroree;  th®t  he  would  argue  with  her,  strike  and  slap  her;  that 
he  etruek  her  in  January  and  %>rll,  1931;  that  in  Koveaiber,  1930,  he 
brought  a  big  olub  into  their  bedroom,  which  he  explained  was  to  protect 
then;  that  he  threatened  her  on.ee  with  a  knife  about  10  inches  long; 
that  he  brought  a  r^^ieoe  of  lead  pipe  into  their  bedroom  and  kept  it 
there  for  four  nights;  that  she  cohabited  with  him  all  the  time  ^p  to 
&   day  or  so  before  be  was  taken  away  as  insane* 

the  report  of  the  examining  physicians  which  was  offered  in 
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evidtnoe,  «howt  that  d«f«ndi&nt  ima   suffering  from  dftm«nti&  prtMOSMtm 

The  trial  oourt  found  In  favor  of  defendant  on  the  ground  that, 
although  he  had  not  been  adjudged  Insane,  that  he  aetttally  was  Insane  at 
the  tine  of  the  oowaleslon  of  the  acts  oonplalned  of,  snd  on  the  further 
ground  that  the  alleged  aets  of  eruelty  ve7«  oondoned  ^y  euhsequent 
oohabltation  hy  the  partlss. 

In  Separate  stalntenanoe  &nd  divorce  oaeee,  the  courts  have  Juris* 
diotion  to  aetemine  the  sanity  of  defendaata  involved^  without  the 
lnterventi->n  of  «  Jury, 

In  considering  the  oueation  relative  to  the  &etft  of  cruelty 
alleged,  the  'svidenoe  shove  that  plaintiff  continued  to  live  and  oohabit 
with  defendant  after  the  alleged  aete  of  cruelty  vere  eomoiitted.  It  has 
been  held  by  our  ^^rtme   Court  in  Yotms^s   v,  ^Coungs.  130  111,  230,  256, 
th&t  such  eetion  le  tufficient  to  tetablish  condonation  of  the  alleged 
cruelty  and,  coneeoutntly,  le  a  hnv  to  an  action  for  divoroe. 

In  the  instant  case  pl&intlff  alleged  in  her  coaplaint  that 
defendant  ^'*b   ineane  and  eet  forth  such  facts  that  a  court  could  srrive 
at  BO  other  cone lueion  than  that  defendant  v&s  insane  &t  the  tlae  said 
acts  of  oruelty  are  alleged  to  have  been  oomraitted. 

Pl^Antiff  contends  that  the  defense  of  condonation  aad  insanity 

should  be  set  up  by  special  pleas  and  is  an  affirsMitive  defense  and* 

consequently,  ^kri^ived  such  defense  by  failing  to  do  so.  It  aust  be 

remeiBbered  that  defendant  is  an  in&ane  person  who  is  a  ward  of  the  court 

and  beeaues  of  his  diaability  he  cannot  be  considered  as  waiving  anything 

that  nay  be  to  his  benefit.   e  think  the  trial  court  cotnsitted  no  error 
in  this  regard*  m   insane  person  is  not  responsible  for  his  actions, 

for  the  ressone  herein  given  we  are  of  the  opinion  that  the 

decree  of  the  Circuit  Court  was  correct  and  it  is  hereby  affirmed. 

DECREIi  AFFIRJKD. 
EEBSL,  P.J.  mV   BUME,  J.  CONCOB. 
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